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AN EDITORIAL 


_ universal notion of “fair play” in a legal proceeding operates 

in two directions. It affords the claimant a series of remedies in 
the event that he is wronged. On the other hand, it requires that the 
defendant receive the substantive benefits of due process and the pro- 
cedural safeguard that any proceedings or action taken against him 
will have to be commenced within prescribed time limits. Indeed, 
time limitations have long been a feature of the various judicial sys- 
tems throughout the world. 

Behind this concept of limitations is the salutary desire to put 
an end to controversy, especially in view of the fact that with the 
passage of time witnesses and evidentiary material become increasingly 
unavailable. Furthermore, stale claims are inconsistent with the 
progress of daily affairs and the parties’ change of position which 
naturally flows from such progress. 

It might be said that the parties, in choosing arbitration, seek to 
eschew the application of legalisms and technicalities. However, there 
is no valid reason why the parties’ exclusion of ordinary court juris- 
diction, in favor of arbitration for the resolution of their disputes, 
should force a party to submit to a proceeding which would have 
been barred by the appropriate statute of limitations. 

Common practice both in federal and state courts has been to 
leave the question of the application of a time limitation to the dis- 
cretion of the arbitrator. This approach, however, has not been en- 
tirely satisfactory since it permits the prosecution of stale claims in 
the arbitration forum. 

Recently the New York State Legislature made the Statute of 
Limitations applicable to matters submitted to arbitration. Chapter 
235 of the Laws of 1959, effective September 1, 1959, adds a new 
section (1458-a, Civil Practice Act) to the arbitration law. It does 
hot create a general statute of limitations for arbitration proceedings 
per se. But it does provide that a motion to compel arbitration will be 
denied, and a motion of stay granted, if, at the time of the giving of 
a notice of intention to arbitrate or of the making of a demand for 
arbitration, the claim to be arbitrated would be barred by the statute 
of limitations had it been asserted in court. The bar is to be asserted 
in court at or before the hearing of the motion or the commencement 
of the first hearing in the proposed arbitration proceeding, whichever 
is earlier. However, a party who is entitled, under section 1458 (2), to 
put in issue the making of the contract or submission, or the failure to 
comply therewith, may at the same time assert such bar. Failure to 
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properly assert the bar in court does not preclude a party from rais- 
ing the issue before the arbitrators, who may, in their sole discretion, 
apply or refuse to apply the time limitation. The statute expressly 
provides that the arbitrator’s decision on this matter is not reviewable. 

The same viewpoint is expressed in a Bill to amend the Federal 
Arbitration Act—H.R. 6322, currently before Congress—which is 
supported by the Maritime Law Association of the United States. It 
would provide that no claim shall be enforced by arbitration which 
would have been barred by lapse of time if asserted in court proceed- 
ings. However, any such defense of lapse of time shall be considered 
waived when it has not been duly asserted prior to the arbitration. 

Introducing time bars to arbitration does not constitute the in- 
troduction of legal rules into an informal process. On the contrary, it 
ensures that stale claims barred in court cannot be revived by the 
choice of another forum: arbitration. 
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ARBITRABILITY UNDER THE STANDARD 
LABOR ARBITRATION CLAUSE 


by Frank Plaut 


I 


The scope of an arbitrator’s authority has been much discussed 
in the courts, before the arbitration forum, and in the literature. The 
purpose of this article is to inquire into the arbitrator’s authority under 
the so-called standard clause, which reads as follows: 

“Any unresolved dispute involving the interpretation or ap- 
plication of any provision of this agreement shall be submitted to 
arbitration. The arbitrator shall have no authority to add to, 
subtract from, or modify the provisions of this agreement.”? 

The use of this clause has been recommended by the War Labor 
Board,? the American Arbitration Association,’ and the President’s 
National Labor-Management Conference of 1945.4 

Although the standard clause is the more often used of the two 
general types of clauses available to the parties for incorporation in 
their labor agreement, it might be well at the outset to mention the 
other so-called “broad” or “all-disputes” clause.° The broad clause 
by its terms grants the arbitrator power to determine all disputes, 
whether or not relating to the labor agreement existing between the 
parties. Although the broad clause has been interpreted narrowly 
on occasion, and the standard clause has at times been quite broadly 

- Unless otherwise indicated, the labor agreement in all cases cited contains 
the standard clause or a variant of such clause. 
2. E.g. 3 War Lab. Rep. 47; 7 War Lab. Rep. 526. 
- American Arbitration Association, Labor Arbitration Procedures and 
Techniques, p. 9 (1958). 


rn gl National Labor-Management Conference, Vol. 3, doc. 89 
. 

- The language of the broad clause has been often suggested: e.g. Recurring 
Problems in Grievance Arbitration, speech by J. Noble Braden, in Cali- 
fornia University Insiitute of Industrial Relations, Preparing and Pre- 
senting Arbitration Cases (1954). When used, which is seldom, it clearly 
manifests the intention of the parties to impose upon the arbitrator less 
restriction than would be imposed by the standard clause. 
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construed, the tenor of the language used has in most cases been 
found to have a definite effect upon the authority of the arbitrator’ 
Since the broad clause by its language places no restriction on the 
arbitrator’s contractual authority, any realistic inquiry into the 
limits of his authority must center around the standard clause which 
is the subject of this article. 


A labor contract “. . . governs complex, many-sided relations 
between large numbers of people in a going concern for very sub- 
stantial periods of time.”’? The parties are faced with the need to 
reach some kind of agreement; the agreement reached must be 
sufficiently simple to be understood by the interested employee. In 
order to transform the written contract into a smoothly working docu- 
ment, the arbitrator’s function of interpretation and application 
must of necessity be interstitial in nature, and more creative than 
would be the case with most “ordinary” contracts. 


The arbitrator’s authority—even when narrowly limited, as is 
indeed the case under the standard clause—can never intelligently be 
construed as involving less power than that needed to preserve the 
guarantees of the basic document. The standard clause should be 
treated as conferring upon the arbitrator powers identical to those 
granted by a clause which states the arbitrator’s authority in terms 
of disputes “arising under the agreement,”*® and will be so treated 
here. In short, the arbitrator’s power must be concurrent with the 
scope of the agreement; to find that a dispute is “within the scope” 
is to determine that it is within the authority of the arbitrator to de- 
cide. The scope or coverage will thus be our basic inquiry. 


Before continuing, two additional points deserve mention. The 
first is: the scope of the agreement is not confined to its express 
terms. Any agreement must also be taken to include existing past 
practices, and such implied rights and remedies as are necessary to 
make meaningful the guarantees which have been negotiated. A clear, 
specific and express inclusion or exclusion in the agreement of the 
subject matter under dispute, or the existence of a clear past practice, 
gives rise to no serious question of arbitral jurisdiction. The “nice’ 
6. E.g. Colt’s Industrial Union v. Colt’s Mfg. Co., #85640, Conn. Super Ct. 
(1950) ; Best Mfg. Co. @ UE Local 437, 22 Lab. Arb. 482 (1954). 
7. Cox, The Legal Nature of Collective Bargaining Agreements, 57 Mich. L 
Rev. 1 (1958). ; ; 0 
8. E.g. Dairy, Bakery & Food Workers Local 386 v. Grand Rapids Milk, 16 
F. Supp. 34 (D.C. Mich. 1958); Fitzgerald v. Sperry Gyroscope ©0 


(N. Y. Sup. Ct. 1954), aff'd mem. 283 App. Div. 1037, 13 N.Y.S. 2d 
873 (1954). 
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problems concerning the arbitrator’s authority, and those discussed 
in this article, are disputes on specific matters not explicitly men- 
tioned in the contract and not covered by a clear past practice—i.e., 
the “fringe areas” of contractual coverage. The extent and number 
of implied terms of any agreement will vary from case to case de- 
pending on the breadth and language of the express terms and on 
the nature and number of existing past practices. A contract con- 
sisting only of bare essentials will be supported by only a minimum 
of implied promises; a more far-reaching agreement requires more 
interstitial implications to transform it into an operating whole. 

The second point concerns the relation of the subject matter of 
a particular dispute to the cutoff point of contract coverage, i.e., the 
point where joint determination stops and unilateral decision begins. 
Any labor agreement deals with a multitude of subjects, some of which 
are much more crucial to the integrity of the agreement as a whole 
than are others. And so it is with implied terms of an agreement: 
some subjects will clearly be governed by the joint determination of 
the parties (and by arbitration if they disagree) ; in other areas less 
vital to contractual integrity or more remote from the express terms 
of the agreement, it will be much less likely that the bare words of 
the agreement were to be “pieced out” by implications. No one single 
line will denote the limits of the agreement for all disputes whatever 
their nature; the line often must be drawn at different points for dis- 
putes regarding different types of subject matter. To say that disputes 
within the scope are arbitrable and that those beyond it are not; or 
that questions concerning existing contract “rights” are within the 
arbitrator's authority but those which concern “interests” which 
have not yet ripened into “rights” are beyond his power,® is merely 
to beg the question. The real question remains: what is the scope of 
the agreement, or asked in another way: what are the existing con- 
tract rights? 


II 


The above questions, when applied to the specific subject matter 
at issue in any case, raise the arbitrability question, i.e., is the par- 
ticular dispute which has arisen, subject to the arbitration system 
which the parties have set up under their contract?*° Questions of 
arbitrability are raised as defenses going to the jurisdiction of the 


9, Elkouri, How Arbitration Works (1952). 
10. In discussing arbitrability as measured by the scope of the contract under 
the standard clause, the procedural requirements of the contract will be 
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arbitral tribunal. In a recent survey covering 1,728 separate griev- 
ances, the issue of arbitrability was raised in a total of 133 cases, or 
about 7.7% of the cases 3..Jied."* In 41 of these, arbitrability was the 
sole issue; in the others it was raised as a supplementary defense. 
(Although there is often honest doubt about the arbitrator’s con- 
tractual authority in a given dispute, arbitrability objections are also 
on occasion raised as a make-weight, or to delay proceedings. ) 

In deciding arbitrability, the question to be decided is: does the 
contract cover the dispute? On the other hand, in deciding the case 
on the merits the question is: how does the contract dispose of this 
dispute which it has been found to cover? Though the question of 
arbitrability and the determination of the issue on the merits are not 
the same, they are decided with reference to the same guideline, i.e. 
the scope or coverage of the agreement. If the claim is not plausible 
enough to be arbitrable, it is a fortiori not sufficiently valid to allow 
the aggrieved party to prevail on the merits. 

To be successful on the issue of arbitrability, a complaining party 
must show that a reasonable argument can be made that the claim 
is justified under the contract (except in the extremely sensitive areas 
of discharge and discipline, where such requirement might not exist). 
To prevail on the merits, not merely a reasonable but a convincing 
argument must be made in favor of the claim. Thus, a complaining 
party arguing arbitrability is not arguing his case but rather is arguing 
a right to be heard on the case. Admittedly, such a view is reminiscent 
of the much-criticized bona fide dispute test set out in the Cutler- 
Hammer case.'* However, it is submitted that arbitrators as well as 
courts do use some variant of the bona fide dispute test, and properly 
so. The test or its variant might be more stringently applied in some 
contract areas than in others; the test might not be used at all in dis- 
charge or discipline cases, where every man is thought to be entitled 
to his “day in court” no matter how invalid his claim might be. The 
danger in using the Cutler-Hammer test lies not in its mere applica- 
tion but in applying it unwisely. To insist that arbitrators and sympa- 


presumed to have been inet. It will be assumed that a valid contract 
exists, and that the arbitration agreement which is part of this contract 
is also valid. In addition, the requirements of notice and filing, of ex- 
haustion of preceding steps of the grievance procedure, and of the proper 
making of the demand or submission with proper indications of the con- 
tract provisions allegedly involved, will be assumed to have been satisfied. 

. American Arbitration Association, Procedural and Substantive Aspects 
of Labor-Management Arbitration (1958). 

. IAM Dist. 15 Local 402 v. Cutler-Hammer Inc., 271 App. Div. 917, 67 
N.Y.S. 2d 317 (1947). 
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thetic courts entertain frivolous disputes is to ignore reality; objec- 
tions to the use of the bona fide dispute test are based on a belief that 
the adjudicative body might err as to what it considers frivolous. In 
arbitrability disputes, as elsewhere, there must be a rule of reason— 
and there is. 

In the main, practitioners in the field of industrial relations deem 
it advisable to resolve as many disputes as possible outside of court. 
This view is adhered to in the resolution of arbitrability disputes, 
which are generally submitted to the arbitrator for a binding deter- 
mination as a matter of course. Almost without exception, arbitrators 
are prepared to determine the question of their own authority. 

Unless expressly prohibited, the American Arbitration Associa- 
tion and the Federal Mediation and Conciliation Service will usually 
proceed with the appointment of an arbitrator and the holding of a 
hearing, even though one party has raised the issue of arbitrability 
prior to the hearing. The majority of courts have held that they 
themselves should make the initial determination of the arbitrability 
issue in cases brought before them rather than refer it back to a non- 
judicial authority such as the arbitrator.** Arbitrability under the 
standard clause is said to be a question of law for the court.* And 
the tendency is toward increasing judicial determination of the arbi- 
trability question,’® especially since the Lincoln Mills case. 

We have seen above what courts actually do when faced with 
the decision whether to decide the issue of arbitrability themselves 
or return the case to the arbitrator for an initial determination. How 


13, A contrary result was reached in the case of Post Publishing Co. v. Cort, 
334 Mass. 199, 134 N.E. 2d 431 (1956). Here, the employer notified the 
A.A.A. of its refusal to participate in the arbitration sought by the union. 
The A.A.A, thereupon appointed an arbitrator in accordance with its 
rules, and the employer sought a court order enjoining the arbitration 
proceedings. The injunction was refused as to those employees who alleged 
that their discharge had been motivated by discrimination. The court 
stated that the proper approach for the employer was to raise the issue 
of arbitrability before the arbitrator, and then to proceed to a hearing 
on the merits without waiving this objection if the arbitrator found that 
he did have authority in the case. The court’s reasoning seemed to be 
based on something akin to an “exhaustion of remedies” concept; only 
after having contested the arbitrator’s authority and having lost on the 
merits could the employer seek the aid of the court. 

. E.g. Int’l Union UAW v. Benton Harbor Malleable Industries, 242 F. 
2d 536 cert. den. 355 U.S. 814 (1957); Food Handler’s Local 425 v. 

_ Pluss Poultry Inc., 158 F. Supp. 650 (1958); 24 A.L.R. 2d at 766. 

J. See Cox, Legal Aspects of Arbitration in New England, 8 Arb. J. (n.s.) 
9 (1953). 

. TWU ». Lincoln Mills of Alabama, 353 U.S. 448 (1957), making agree- 
ments to arbitrate binding and enforceable under a federal law of collec- 
tive bargaining. 
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should the courts act in such cases? It is often suggested that the 
courts should allow arbitrators to rule on arbitrability questions, at 
least in the first instance. In essence, the main concern of those who 
take this view is not that the courts are usurping the arbitrator’s 
power, but rather that they are distorting the arbitrator’s standards. 
In addition, there is concern because courts often use their power in 
deciding arbitrability to impose their own views on the merits. 


Permitting the arbitrator to make an initial ruling on questions 
of arbitrability certainly seems desirable from an abstract industrial 
relations point of view. But in the absence of an express provision 
stating that the arbitrator shall decide the question of arbitrability 
(initially, or perhaps even finally), the courts must determine this 
issue for themselves when presented with a motion to stay or compel 
an arbitration proceeding, or to confirm or vacate an award.’? The 
old argument that the arbitrator’s authority to determine disputes 
concerning the interpretation or application of any provision of the 
agreement includes authority to determine arbitrability (since the 
arbitration clause is a “provision of the agreement’), is not very 
persuasive. The arbitration clause is unlike the other contract pro- 
visions in that any powers which the arbitrator may have are them- 
selves created by this clause. In addition, the parties must have in- 
tended some restriction on the arbitrator’s powers, or they would have 
used the broad clause in the first place; if the arbitrator had “juris- 
diction to determine jurisdiction” under the standard clause, much of 
the difference between it and the broad clause would be eliminated."* 


17. The Uniform Arbitration Act would empower the courts to decide ques- 
tions of arbitrability upon motions to compel, stay, confirm or vacate. A 
contrary view is expressed by the Committee on Law and Legislation of 
the National Academy of Arbitrators, in its Draft #2 of a United States 
Labor Arbitration Act. This draft rejects the premise of the Uniform Act 
that the court should determine a claim of non-arbitrability in the first 
instance, and states that such initial determination shall be for the arbi- 
trator. 

. The parties of course have it within their power to avoid the application 
of unsatisfactory court-created notions of arbitrability by (a) negotiating 
an express statement giving the arbitrator the power to determine his own 
jurisdiction either initially or finally; or (b) seeking the enactment of 
legislation which would have this effect; or (c) using the simple expedient 
of self-restraint: the courts will never come to decide arbitrability issues 
if neither party seeks court aid. In the absence of any of these, however, 
it appears certain that most courts will—and should—continue to decide 
arbitrability questions; satisfactory decisions will be rendered only insofar 
as the parties are able to articulate proper standards of arbitrability in 
their actions before the courts. Cardozo, J., in Finsilver, Still @ Moss 
Inc. v. Goldberg, Maas & Co., 253 N. Y. 382, 171 N.E. 579 (1930), 
wrote: “Arbitration presupposes the existence of a contract to arbitrate. 
If a party to a controversy denies the existence of the contract and with 
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III 

In order to acquire an understanding of how arbitrability de- 
cisions should be made in different areas of dispute, it seems de- 
sirable to consider the coverage of the contract as three-dimensional 
in nature. The aspect of width or breadth may be viewed as indicating 
the range of issues with which the agreement concerns itself. The 
aspect of height encompasses the level or amount of contract wages 
and benefits. The third dimension, that of depth, involves the type 
and number of jobs and employees covered by the agreement. Speak- 
ing very roughly, a unilateral contraction of any dimension during the 
term of the agreement is quite likely to give rise to an arbitrable dis- 
pute; an attempted expansion of a dimension by way of arbitration, 
however, will be found non-arbitrable. The arbitrability problems 
which arise, and the standards used to resolve such problems, will vary 
depending upon which “dimension” of the agreement is involved. 
(Eg. An allegedly unfair discharge involves reduction in the depth 
coverage of the agreement, and a cessation of all contract benefits 
for the employee involved; a dispute over a change in vacation 
schedules involves merely one of many items which make up the 
breadth of the agreement. A somewhat different approach must be 
taken in determining the arbitrability of such diverse issues.) A dis- 
cussion of the arbitrator’s authority with regard to some of the sub- 
jects making up each of these three dimensions follows. 


Depth coverage of the contract is concerned with the security 
concepts embodied in the agreement. This dimension can be affected 
either by taking the worker away from the job by discharge or other 
termination, or by taking the job away from the worker by sub-con- 
tracting, liquidation of the business, etc.*® Since either the removal of 
the employees from the jobs, or the taking of the jobs from the em- 
ployees, involves the termination of all contract benefits for the in- 


it the jurisdiction of the irregular tribunal, the regular courts of justice 
must be open to him at some stage for the determination of the issue. The 
right to such a determination, either at the beginning or at the end of the 
arbitration or in resistance to an attempted enforcement of the award, is 
— by the Constitution as part of its assurance of due process of 
aw.” 

. Disputes over expansion of the depth dimension seldom if ever arise, since 
this would mean that the union was complaining over the extension of 
contract rights to new employees doing a new kind of work. Let us as- 
sume a situation in which a millwright’s classification is created in a new 
department but is not paid at the existing millwright rate. This would be 
treated in this analysis as constituting a contraction of the depth dimen- 
sion—a position in one of the classifications covered by the agreement 
has been withdrawn from the contract guarantees. 
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dividuals and/or jobs involved, the depth of the labor agreement is 
its most sensitive aspect. As concerns the employee affected by a dis. 
charge or a “runaway shop,” the contract has disappeared in its en- 
tirety unless redress is available to him through some system culminat- 
ing in arbitration. It is for this reason that the great majority of dis- 
putes concerning alleged contractions in the depth of coverage are 
arbitrable in the absence of an express provision to the contrary. To 
permit either work or worker to be removed from the contractual 
criteria is to render the agreement illusory, unless some clear and com- 
pelling justification for such action exists. 


It is quite plain that there are reasons which would justify cur- 
tailment of the depth aspect of the agreement, without requiring the 
employer (who of necessity is the one to initiate “depth” changes) 
to have his actions reviewed by an arbitrator. The agreement itself 
exists in a fluctuating economic context, except as otherwise pro- 
vided (as would be the case for instance if there were a provision 
for a guaranteed annual wage in the contract). An employer has an 
unquestioned right to terminate all activity and go out of business; 
layoffs resulting from an attempt to improve earnings by making 
fewer units of output and selling them at a higher price, could not 
be questioned by an arbitrator; layoffs for lack of orders would simi- 
larly be non-arbitrable; other examples could easily be found. But 
an allegation that the employer is still “doing the work” but has with- 
drawn it from the coverage of the agreement with the intent of 
rendering the contract guarantees a nullity, will be seen below to be 
arbitrable. The same reasoning in the reverse situation (i.e. removing 
the worker from the job) would make arbitrable a discharge alleged 
to be without just cause. 

A reminder seems advisable at this point. The parties can nego- 
tiate express clauses in their agreement which restrict the functions of 
an arbitrator to a great degree. In addition, the determination that 
a particular dispute is arbitrabie, is not a decision on the merits, but 
rather precedes a decision on the merits. And lastly, arbitrators are 
rational men, with an understanding of the industrial process, includ- 
ing the decision-making process. None of the foregoing, however, in 
any way diminishes the fact that the arbitrator will always have 
power under the standard clause to hear and decide allegations that 
certain unilateral action is transforming the contract into an illusory 
agreement. A covenant of good faith and fair dealing is implicit in 
any agreement, no matter how simple or how restricted in scope it 
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may be. One illustration of unilateral action which may result in 
impairing contract rights is the so-called runaway shop. Problems of 
this nature generally arise in light industries with a small amount of 
equipment which is easily moveable. Often the union will be aware 
of such a possibility and will be able to negotiate an express prohibi- 
tion against moving the business. In such case, a complaint that the 
employer has engaged in runaway shop practices is plainly arbitrable. 
Similar situations might involve: (a) a case where the contract pro- 
hibits the employer from sub-contracting when the employees are 
not working full time; or (b) a case where the agreement expressly 
states that the employer has the right to go out of business at any 
time, and where the union alleges that the employer is continuing his 
business under a different name in order to avoid the obligations of 
the labor agreement. Any agreement, not only those containing ex- 
press prohibitions of such practices, could be transformed into a 
scrap of paper by means of runaway or bogus liquidation tactics; 
therefore, it would seem that any reasonable and bona fide complaint 
regarding such action should be within the arbitrator’s authority. 


The area of sub-contracting illustrates quite sharply the problems 
arising from an alleged change in the depth dimension of the agree- 
ment, and points up the problem of balancing management’s right 
to manage against the union’s right to effective recognition. The 
possible extent of sub-contracting ranges from such minor things as a 
paving job on the plant premises, to the contracting out of the entire 
production work of the company. Absent a clause or practice to the 
contrary, the first of the above two situations would not be arbitrable; 
the latter situation would be within the arbitrator’s authority. 


The case in which the express language of the agreement limits 
the employer’s rights to sub-contract is clearly arbitrable, as are those 
instances where a past practice exists which regulates sub-contracting. 
In the absence of express language or a past practice, a valid test of 
the arbitrability of a sub-contracting dispute might be: can a reason- 
able argument be made that the sub-contracting impairs substantial 
rights which have been established by the agreement, and is being 
done chiefly to avoid such contract obligations? A “yes” answer 
would mean that the dispute was arbitrable no matter what its na- 
ture; often, unless the case is de minimis, a reasonable allegation 
either that substantial contract rights have been impaired, or that the 
action was motivated mainly by a desire to avoid contract obligations, 
will suffice. 
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Examples of sub-contracting disputes which should be considered 
arbitrable if it is alleged that the employer’s main purpose is to de- 
feat bargained contract guarantees include: (a) the sub-contracting 
of the entire production work of a company to avoid paying contract 
wages; (b) an auto dealer contracting out the work of installing 
accessories, which had always been done on the premises;?° (c) use 
of an outside crew on weekends to finish laying pipe on which regular 
pipeline employees had been working during the normal work week.?! 
A complaint regarding the construction of large new additions to the 
plant facilities by an outside contractor, on the other hand, would not 
be arbitrable; since this is not the normal work done under the agree- 
ment, the hiring of outsiders to do the job is not a deprivation of 
rights under the agreement. 

Whether the terms of the recognition clause place particular em- 
ployees within the established bargaining unit is generally found to 
be an issue which the arbitrator has contractual authority to de- 
termine. In Dillon v. American Brass Co.,?* a dispute over whether 
certain employees were union members subject to dues check-off was 
found to be arbitrable. A unilateral determination that the contract 
did not cover these particular employees could withdraw them from 
contract protection; the arbitrator must have authority to determine 
whether this has been done. If the recognition clause states that the 
bargaining unit shall cover the employees of certain departments 
(e.g. the “service department”), a dispute regarding the characteriza- 
tion of particular employees as being within or without the covered 
department, is arbitrable.** 

20. B. F. Curry, Inc. v. Reddeck, 194 Misc. 527, 86 N.Y.S. 2d 674 (Sup. Ct. 
1949). Dispute held non-arbitrable; union did not question employer’s 
good faith. Had such issue been raised, the dispute should clearly have 
been held arbitrable. Cf. Carbide & Carbon Chemicals Co. @ Oil Workers 
Int’l @ Local 9-288, 26 Lab. Arb. 74 (1956) (case arbitrable; for the 
employer on the merits). But see: U.S.A. v. Warrior & Gulf Navigation 
Co. (D.C. Ala. 1958) (sub-contracting of repair and maintenance work) ; 
Pan American Airways @& Transport Workers Union, 13 Lab. Arb. 189 
(1949) (sub-contracting of maintenance work; the union had failed in 
its efforts to write a sub-contracting limitation into the agreement) ; Dairy, 
Bakery & Food Workers Local 386 v. Grand Rapids Milk, 160 F. Supp. 
34 (D.C. Mich. 1958) (employer seeks to sell its retail milk routes) ; 
Sloan v. Journal Publishing Co. (Oregon Cir. Ct. 1954) reported at 23 
Lab. Arb. 302 (arbitration clause not set out in opinion) (newspaper 
changed its distribution system, changing the status of their employees 
to that of independent contractors). 

21. Magnolia Petroleum Co. @& Associated Petroleum Employees, 21 Lab. Arb. 
267 (1953). 

22. 135 Conn. 10, 60 A.2d 661 (1948). 


23. E.g. Royal Typewriter Co. v. Mechanical & Electrical Workers Union 
#1, 2 Misc. 2d 159, 104 N.Y.S. 2d 332 (Sup. Ct. 1950). 
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It has often been held that disputes as to whether particular 
jobs constitute bargaining unit work are arbitrable under the standard 
clause. To illustrate: in an automobile parts department formerly 
run by a “parts man” who was within the bargaining unit, a dispute 
over whether the “parts manager” who replaced him was doing bar- 
gaining unit work should be held arbitrable.** Although there have 
been decisions to the contrary,”> complaints regarding the perform- 
ance of bargaining unit work by supervisory personnel should be 
found to be arbitrable, and generally are. The decisions properly hold 
such disputes to be within the arbitrator’s authority even where the 
supervisors involved are working foremen** and in cases where the 
contract contains no language prohibiting supervisors from doing 
bargaining unit work.?? 


The dispute over performance of bargaining unit work may arise 
with respect to a department not covered by the contract, as well as 
in the case of individual assignments. Particularly where special de- 
partments have been established for purposes of testing or research, 
it is likely that disputes will arise regarding whether certain work 
done in these departments is bargaining unit work to be done by 
bargaining unit employees.”® 

Disputes over terminations, whether or not disciplinary in nature, 
involve the other aspect of the depth dimension of contract coverage, 
i.e., the removal of the worker from the job. Such disputes are held 
to be arbitrable almost without fail, unless there is express language 
in the agreement declaring the particular issue in question to be non- 
arbitrable. The reason for the general finding that such disputes are 
arbitrable is the same as that mentioned in the cases above: for an 
employee who is terminated, the contract coverage no longer exists; 
someone within the scope of the agreement at the time it was made 


24. — Chevrolet Co. & Amalgamated Union 259, UAW, 16 Lab. Arb. 
127 (1951). 

25. E.g. Los Angeles Drug Co. v. Warehouse Processing & Distribution Work- 
ers Union Local 26 (Cal. Super. Ct. 1957), reported at 29 Lab. Arb. 570. 

26. E.g. Colt’s Industrial Union Local 376 v. Colt’s Mfg. Co., 137 Conn. 305, 
77 A.2d 301 (1950). 

27. E.g. Union Starch @ Refining Co. & Federal Labor Union 23967, 15 Lab. 
Arb. 4 (1950). 

28. E.g. North American Aviation Inc. @ UAW Local 927, 17 Lab. Arb. 
692 (1951); North American Aviation Inc. @ UAW Local 887, 16 Lab. 
Arb, 489 (1951). But see: Amperex Electronic Corp. v. Rugen, 284 app. 
Div. 808, 132 N.Y.S. 2d 93 (1954). The court stated that since the NLRB 

had decided to hold a formal hearing on the issue involved, the arbitrator 

should not be permitted to render a decision which might prove incon- 
sistent with the determinations of the NLRB. 


él 


THE ARBITRATION JOURNAL 


has been withdrawn from its coverage; the scope of the agreement 
has been curtailed. An impartial party must be empowered to decide 
whether this reduction in the scope of the agreement was justified. 

Except where curtailment of the depth coverage of the agree- 
ment is justified by changes in the economic context in which the 
agreement exists, or by business policy decisions not primarily made 
to avoid contract guarantees, the temporary or permanent exclusion 
of any employee from contract coverage must be justified under the 
terms of the contract itself. The reasons which might justify termina- 
tion and/or discipline are numerous, e.g.: incompetence, insubordina- 
tion, etc. Such reasons must, however, be shown to exist before the 
employee can be removed from the coverage of the agreement. In 
addition, any action which may be a factor in future exclusion of an 
employee from contract coverage must also be justified under the 
terms of the agreement (e.g. written disciplinary warning) . 

Except in the rare case where the contract expressly provides 
otherwise, or where the termination was admittedly motivated by a 
strictly non-labor business decision (e.g. layoff for lack of work), 
disputes involving non-disciplinary terminations should be found 
arbitrable. This has been the determination in cases where the issue 
involved was retirement for reasons of age,?® a determination as to 
whether the employee had quit voluntarily,*° or a termination be- 
cause of ill health.*? Such terminations are generally found to be 
arbitrable whether or not the action taken is expressly denominated 
a “discharge without just cause.” 

Disputes in a particular disciplinary action are arbitrable no 
matter what the nature of the penalty may be, unless expressly other- 
wise provided. A penalty may range from a written memorandum of 
unsatisfactory work, up to the ultimate penalty of discharge. The 
arbitrator’s authority extends also to corrective action which may or 
may not be viewed as disciplinary in nature, but which affects the 
contract status of the individual involved. An illustration of such 
instance would be a case in which an apprentice with two years 
standing in the apprenticeship program was discontinued for alleged 
failure to meet the apprenticeship standards set by the employer. 
29. E.g. Trans-World Airlines, Inc. @ IAM Dist. 142, 31 Lab. Arb. 45 (1958) ; 

Northwest Airlines Inc. @ IAM Dist. Lodge 143, 29 Lab. Arb. 541 

(1957); In re General Aniline and Film Corp. @ IAM Lodge 1807, 25 

Lab. Arb. 50 (1955). Contra: General Electric Co. v. UE, 196 Misc. 

143, 91 N.Y.S. 2d 724 (Sup. Ct. 1949). 

30. E.g. Ring’s End Fuel Co. @ IBT Local 181, 25 Lab. Arb. 608 (1955). 


31. Local 379 UAW v. Jacobs Mfg. Co., 120 F. Supp. 228 (D.C. Conn. 
1953). 
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Questions of the existence or non-existence of the facts stated 
to be the basis for disciplinary action are quite clearly within the 
arbitrator’s jurisdiction.*? In essence, the arbitrator’s role here is one 
of weighing the evidence. If, e.g., an employee is sent home for al- 
legedly failing to “. . . put forth every effort to maintain minimum 
hourly production” as required by the agreement, the question of 
whether he did in fact fail to make such effort is an arbitrable issue.** 
“It is the right of an arbitrator, unless expressly prohibited by the 
contract . . . to determine whether the employee is guilty of wrong- 
doing which justifies . . . disciplinary action against him . . .”°4 


IV 

Disputes involving the height dimension of the agreement (level 
of contract benefits) are best illustrated by disputes over wages 
(though the same analysis would apply to the level of other benefits 
such as pensions and vacations). As will be seen below, disputes in- 
volving the general wage structure are not arbitrable unless otherwise 
expressly provided; issues involving individual administration of an 
existing rate, on the other hand, are generally arbitrable. 

The principle that general wage rates are to be set by negotiation 
rather than by arbitration in the absence of an express provision to the 
contrary, is acknowledged in the bargaining of new contract terms; 
it applies with equal force to wage reopeners taking place during the 
term of an existing agreement.** Setting wages on reopener by arbi- 
tration would involve the most obvious kind of contract creation or 


32. In some instances, there may be a lack of agreement as to the particular 
facts which must exist before a certain penalty may be imposed. An ex- 
ample of this is Sperry Gyroscope Co. v. Engineers Ass’n., 106 N.Y.S. 2d 
597 (Sup. Ct. 1951), rev’d mem. 304 N.Y. 582, 107 N.E. 2d 78 (1951). 
Here, the contract provided that failure of any employee to be cleared for 
security should constitute just cause for discharge. A dispute arose over 
whether the failure to make any determination of the employee’s security 
clearance was ipso facto cause for discharge, or whether the contract 
required an actual denial of clearance as a condition of suspension. The 
New York Supreme Court held the dispute arbitrable. Subsequently, the 
employee involved was listed as a security risk. On appeal, the lower 
court’s determination was reversed, the court stating that it would refuse 
to decide academic questions which no longer involved an existing state 
of facts. And see: Carey v. Westinghouse Electric Corp., 178 N.Y.S. 2d 
846 (App. Div. 1958). 

3. Firestone Tire & Rubber Co. & UAW Local 174, 14 Lab. Arb. 552 
(1950); Accord: Fruit @ Vegetable Packers Local 760 v. Torvig Sea- 
lander Fruit Co., 160 F. Supp. 623 (D.C. Wash. (1958); Post Publishing 
Co. v. Cort, 334 Mass. 199, 134 N.E. 2d 431 (1956). 

. Michigan Steel Casting Co. @ UAW Local 155, 6 Lab. Arb. 678 (1947). 

35. See West Texas Utilities Co. vu. NLRB, 206 F. 2d 442 (D.C. Cir. 1953), 
cert. den. 346 U.S. 855 (1953); Towns & James Inc. v. Barasch, 197 
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modification, which is beyond the authority of an arbitrator limited 
to hearing disputes within the scope of the existing agreement. A 
demand for a change in the standards used to determine wages or 
wage elements during the term of the agreement will not be arbitra- 
ble.** In view of the fact that changes in the “historical differential” 
between jobs usually are hotly contested during contract negotiations, 
it should be apparent that requests for such changes during the term 
of the agreement transcend the scope of such agreement and are not 
arbitrable. Such change would affect the negotiated wage structure 
just as clearly as would a general across-the-board increase.** 


Opinion is divided over whether disputes concerning rates on 
new jobs—i.e. new positions with a new job description, as dis- 
tinguished from additional openings in existing job categories—should 
be arbitrable. The creation of a new job necessarily includes the set- 
ting of a rate for such job; any rate which is set will involve some 
change in the existing wage structure. The cases ruling such disputes 
to be non-arbitrable** rest at least in part on the notion that the 
arbitrator’s award might cause a distortion of the wage structure 
which will be troublesome in future negotiations. On the other hand, 
the situation is somewhat analagous to that which exists when the 


duties of an existing job are altered; rate disputes in such circum- 
stances have been found to be arbitrable in most instances. Another 
basis for the determination that such disputes are arbitrable is the 
belief that to leave such issue unresolved would constitute a source 
of friction for the duration of the agreement.*® Arbitrators are as- 


Misc. 1022, 96 N.Y.S. 2d 32 (Sup. Ct. 1950). Some provisions do make 
reopener disputes expressly arbitrable, either with or without the require- 
ment of a prior impasse in bargaining between the parties. 

. In Geuder, Paeschke & Frey & Fed. Labor Union 19340, 10 Lab. Arb. 
480 (1948), a personal allowance factor had been computed uniformly 
for all the incentive jobs in the plant. The union requested a change in 
the allowance factor; such request was found not to be arbitrable. A 
similar result was reached in Davenport v. Procter & Gamble Mfg. Co. 
241 F. 2d 511 (2d Cir. 1957), a case in which a change was sought in a 
factor used to compute the basic wage rate. ; 

. An example of a non-arbitrable request for a change in pay differentials 
would be a demand that Job A, which currently commands a lower rate 
than Job B, is entitled to a rate equal to the rate on Job B because the 
jobs are allegedly similar in their overall requirements. 

. E.g. Local 149 of American Fed. of Technical Engineers v. General 
Electric Co., 250 F. 2d 922 (1st Cir. 1957), cert. den. 356 U.S. 938 

1958). 

q tt is i interest to note, however, that a clause in the 1948 Agreement 
between General Motors and the UAW which gave the arbitrator power 
to set rates on new jobs if they were contested, was never invoked, and 
was dropped in subsequent agreements. 
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sumed to be aware of the distortion of the wage structure which 
might result from setting a rate on a new job. The rate set after a 
hearing on the merits would probably be quite conservative, leaving 
any major changes to be made by the parties themselves at the next 
negotiations. The danger of upsetting the balance of the wage picture 
would appear to be negligible when weighed against the unsatis- 
factory situation of leaving the rate “open” or disputed for the dura- 
tion of the agreement. Therefore, disputes over rates on new jobs 
should be found to be arbitrable. 

All those wage matters which affect the individual in the sense 
of discriminating against him in the light of the treatment accorded 
other employees are arbitrable—e.g. one employee receiving an hourly 
rate for work identical to that for which other employees are being 
paid on incentive.*° If a claim is made that an employee is entitled to 
be rated higher within the range of rates applicable to his job, the 
arbitrator should be found to have power over such questions.** 

Differences regarding the computation and calculation of wages 
due with regard to particular wage clauses are within the arbitrator’s 
jurisdiction to decide.** Disputes involving allegations of change in the 
operation of the incentive system,** the method of calculating payment 
for down time under an incentive system,** and computation of travel 
time*® have similarly been found arbitrable. Whether compensation 
is due under the agreement for necessary but non-productive activi- 
ties away from the work site but during regular hours is also an 
arbitrable issue.*® 


40. E.g. Brickwede Bros. Co. & Glass, Ceramic & Silica Sand Worker Local 
116, 12 Lab. Arb. 273 (1948). A second grievance heard at the same 
time involved a complaint that an individual rate had been set too tight; 
this too was held arbitrable. 

. E.g. McInerney Spring @ Wire Co. @ UAW Local 687, 9 Lab. Arb. 91 
(1947). The agreement stated that wages were to be commensurate with 
the services performed. In his opinion, Harry Platt stated that the idea 
that basic principles of the rate range concept will be applied in a fair, 
honest, and non-discriminatory manner is implicit in the concept of rate 
ranges. It is, he said, the function of the arbitrator to decide whether the 
basic wage principles have been adhered to. 

. E.g. Thomasville Chair Co. v. United Furniture Workers, 233 N.C. 46, 
62 S.E. 2d. 535 (1950). 

. E.g. Danbury Rubber Co. v. Local 402, United Rubber Workers, 20 Conn. 
Supp. 300, 134 A. 2d 356 (Super. Ct. 1957). 

- E.g. Coleman Co. v. Int’l Union UAW @ Local 570, 181 Kan. 969, 317 
P. 2d 831 (1957). 

—_— Telegraph Co. & IBEW Local 47, 20 Lab. Arb. 635 

. E.g. Linde Air Products Co. & United Gas, Coke & Chemical Workers 
Local 215, 21 Lab. Arb. 476 (1953); Int’l Harvester Co. @ United Farm 
Equipment @ Metal Workers Local 108, 9 Lab. Arb. 1021 (1948) (pay- 
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V 

The depth dimension of the agreement has been seen to relate 
to the number of employees and jobs covered by the agreement; dis- 
cussion of the height dimension was concerned with the level of con- 
tract benefits. The third (width or breadth) dimension involves: (a) 
the subjects to which joint determination has been extended, e.g. 
hours of work, pensions, promotions; and (b) the extent to which 
joint determination has been carried with regard to these subjects, 
e.g. whether seniority is used as a determinant only on layoff, or 
whether it also extends to other matters such as overtime. 


In the absence of express provision to the contrary, disputes over 
changes in the process or method of doing a job are generally not 
arbitrable. Illustrations would include the introduction of office ma- 
chines to do work formerly done by clerks,*? and the use of a new 
piece of equipment to manufacture two distinct products previously 
processed by separate pieces of equipment.** Disputes concerning 
changes in the job duties of particular employees when there has 
been no change in process, on the other hand, are within the authority 
of the arbitrator. A dispute over job changes unaccompanied by 
process changes is most likely to arise when it is alleged that the 
functions of an employee in a particular classification have been 
increased. Examples would include assigning an employee to tend 
an additional machine, or to perform a task in his spare time which 
was not previously considered part of his normal job.*® 

Seniority rights are additional benefits, bargained for on behalf 
of the longer-service employees. It may well be true that the use of 
the seniority yardstick for various purposes is good labor relations 
practice. However, unlike the implied requirement (in the absence 
of contrary language) that discharges shall be for just cause only, 
the use of seniority in making various decisions is not essential to the 
integrity of the average labor agreement. Therefore, both the use of 
seniority as a determinant, and the number of areas in which it shall 

ment requested for time spent by employees in visiting medical facilities 

at employer’s request). 
. E.g. Carborundum Co. v. Swisher, 134 N.Y.S. 2d 661 (Sup. Ct. 1954). 


. E.g. Carborundum Co. v. Wagner, 198 Misc. 24, 96 N.Y.S. 2d 278 (Sup. 
Co.), aff'd mem. 277 App. Div. 769, 98 N.Y.S. 2d 774 (1950). 

. E.g. Greyhound Corp. v. Div. 1384, Amalgamated Ass’n. of Street Ry. 
Employees, 44 Wash. 2d 808, 271 P. 2d 689 (1954) (dispute over whether 
local bus drivers should drive their buses to bus barn during layover to 
avoid congestion at terminal); John Deere Des Moines Works @ IAM 
Dist. 118, 23 Lab. Arb. 206 (1954) (employee engaged in heat treating 
is assigned to grind punches in his spare time). 
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play a part, must be expressly bargained before a seniority dispute in 
a particular area will be considered arbitrable. The rule is the same 
whether the matter in issue be vacation preference, promotions, job 
bids,° overtime distribution, or shift preference.®*? Where seniority 
has been bargained, an employee has an interest in his seniority stand- 
ing as such, in addition to a particular application of seniority; since 
this is so, complaints over the mechanics of seniority, such as seniority 
computation or the right to move between different seniority lists, are 
arbitrable. 


Disputes concerning the issue of whether rights conferred under 
the agreement may be considered as having vested or accrued, are 
arbitrable: for instance, whether vacation rights vest and must be 
recognized when the business is liquidated.** However, if no contract 
clause exists which confers the benefits alleged to have accrued, the 
arbitrator will not have jurisdiction over the dispute. Such a case 
would arise, for instance, where a demand is made that severance pay 
is due upon liquidation but the contract makes no mention of sever- 
ance pay. In a case involving precisely this issue, the arbitrator stated: 


“One of the basic purposes of a collective agreement is to 
furnish stability to the parties’ relationship by defining the limits 
of their rights and obligations. This end is hardly served by a 
holding that additions to the structure of their relationship of 
an unknown and unforeseen character can constantly be car- 
ried to arbitration during the agreement’s existence. The parties 
. . » bargained over a contract, reached an agreement on its 
salient features, and determined that it was to govern their 
relationship for a fixed period. . . . The agreement as finally 
written was an embodiment of all the major elements in the 
parties’ commitments. . . . By reasonable implication, major 
categories of obligations not included in the agreement were 
not intended to be covered by it.” 


50. E.g. John Deere Des Moines Works @ UAW Local 450, 22 Lab. Arb. 143 

(1954). 

. E.g. American Fed. of Grain Millers Local 36 v. Int’l Milling Co. (N.Y. 
Sup. Ct. 1949), reported 13 Lab. Arb. 755 (1949). 

. E.g. Local 201 IUE v. General Electric Co., 163 F. Supp. 741 (D.C. 
Mass. 1958). 

. E.g. Goodall Sanford Inc. v. United Textile Workers Local 1802, 233 F. 
2d 104 (ist Cir. 1956), aff'd 353 U.S. 550 (1957). 

. Textron Inc. @ TWU, 12 Lab. Arb. 475 (1949). The dispute was here 
found to be non-arbitrable under a broad clause; the same result would, 
of course, follow in a case involving the more restrictive standard clause. 
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Issues of arbitration procedure seem to be peculiarly within 
the province of the arbitrator to decide, and it is generally so held: 
e.g., whether a hypothetical dispute is arbitrable,®* or whether more 
than one grievance may be arbitrated in a single hearing. “Any other 
view,” it has been stated, “. . . would be an extremely technical and 
limited consideration of the contract provisions.”°* However, issues 
raised by the union while it is in breach of the no-strike clause which 
usually accompanies the arbitration provision have been held to be 
beyond the arbitrator’s authority.°’ Such a view seems proper for at 
least two reasons: (a) the no-strike clause is considered to be the 
quid pro quo for the arbitration clause itself; breach of the no-strike 
clause means that the union is no longer entitled to use the arbitration 
machinery to which the employer agreed in exchange for the no-strike 
promise; (b) to require an arbitrator to act while the grievant is 
exercising force to support his contentions would make it difficult 
to function in a judicial manner. The employer, however, would still 
have the grievance machinery available to him if he chose to use it, 
since he is not the one who has resorted to force during the term of 
the agreement. 


VI 

In the preceding discussion, the inquiry has been directed toward 
a determination of whether particular disputes arising in particular 
areas and “dimensions” of the agreement, are arbitrable. The diffi- 
culty in devising rules which will apply equally to disputes over all 
subjects and within all dimensions, should by now be apparent. There 
are, however, some general rules which may be considered to apply 
equally in all areas of disputes; most of them involve situations in 
which the parties’ expression of whether the matter at issue was to be 
the subject of joint determination has been quite clear. The number 
of such rules is necessarily small; even so, the following list does not 
purport to be all-inclusive. 

Disputes over subjects which are specifically included in the 
agreement are arbitrable. The variety of possible disputes which are 


55. E.g. Worthington Corp. @ IAM Unity Lodge 545, 30 Lab. Arb. 545 
(1958). 

56. St. Joseph Lead Co. & Federation of Glass, Ceramic & Silica Sand Work- 
ers, 20 Lab. Arb. 441 (1953). 

57. E.g. Int’l. Union, UAW v. Benton Harbor Malleable Industries, 242 F. 
2d 536 (6th Cir. 1957), cert. den. 355 U.S. 814 (1957) ; Hoover Motor 
Express Co. v. IBT Local 327, 217 F.2d 49 (6th Cir. 1954). The issue 
was raised in both these cases when the union sought stay of a court action 
pending arbitration of the controversy. 
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arbitrable will, of course, be greater in agreements which by their 
express terms cover a broader range of subjects; this is so even where 
unusual results will follow. For example: a union demand that the 
plant general manager be discharged has been found arbitrable where 
the contract stated that “any employee, supervisory or other, who vio- 
lates this agreement . . . shall be discharged” (emphasis added), and 
the general manager was charged with having violated the “harmoni- 
ous relations” clause of the agreement.** By making such issue part of 
the contract, the parties also made it subject to arbitration. 

Issues concerning characterization by use of terms embodied in 
the agreement are within the arbitrator’s authority to determine. This 
is one of the most basic rules in the determination of arbitrability; its 
meaning will be most easily explained by use of an example: An em- 
ployer transfers some employees to another location; the transfer is ac- 
companied by an increase in salary. The employer characterizes the 
salary rise as a “‘merit increase,” which is within the management’s sole 
discretion under the contract. The union, however, alleges that the 
increase was not a “merit increase” but rather some other form of 
additional compensation which management did not have the sole 
discretion to grant (e.g. a “transfer bonus”). Whether or not there 
has been a “merit increase” is for the arbitrator to decide.*® 


The arbitrator has power to decide disputes alleging violations of 
a definite and clearly established past practice. Even where no local 
practices clause has been written into the agreement, the better view 
would seem to be that “. . . a past practice based on conduct or prior 
grievance settlements if proved becomes, in effect, a collateral supple- 
ment to the written contract, and under the . . . [standard] . . . clause, 
the arbitrator has jurisdiction to decide a grievance arising there- 
under,”6° 


If a determination of non-arbitrability might impair or negate a 
substantial right conferred by the agreement, the dispute raised will 
be found arbitrable. Any contract, no matter how narrow, carries with 
it a covenant of good faith and fair dealing; unilateral determination 
of a dispute arising in an area not expressly dealt with in the contract 
may render nugatory some rights expressly conferred by its terms. In 
such case, the point at issue will be considered impliedly covered by 


58. Atlanta Woolen Mills, Inc. @ TWU Local 118, 1 Lab. Arb. 68 (1945). 

59. Engineers Ass’n. v. Sperry Gyroscope Co., 251 F.2d 133 (2d Cir. 1957), 
cert. den. 356 U.S. 932 (1957). 

60. Justin, Arbitrability and the Arbitrator’s Jurisdiction, BNA, Management 
Rights and the Arbitration Process (1956). 
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the agreement. An illustration of this point is that of the contract 
which contains a seniority clause for purposes of promotion, but which 
in no way expressly limits the freedom of the employer to discharge. 
If an employee were discharged solely to circumvent the seniority pro- 
visions, the employer’s action would be a “breach of an implied obliga- 
tion not to deliberately destroy the effect of the express promise.”™ 


Disputes over subjects not specifically covered by the agreement 
are not arbitrable if this silence is shown to have been deliberate. If an 
affirmative showing can be made that there was a lack of agreement 
on the inclusion of a particular item in the contract, disputes in this 
area are not arbitrable. A situation of this sort would arise if one of 
the parties had actively bargained for a change in the terms of the 
agreement, but had been unsuccessful in having its proposal embodied 
in the terms of the new agreement. However, there exists one extreme- 
ly important exception to this general rule. As concerns the depth di- 
mension (discharge, sub-contracting, and the like), the inability of 
the union to gain an express clause during negotiations after having 
attempted to do so, will not suffice of itself to place disputes over such 
matters beyond the arbitrator’s jurisdiction. If the obligations of good 
faith place restrictions upon the employer’s freedom even when the 
contract is silent, the mere attempt on the part of the union to place 
such commitment in writing—whether misguided or not—cannot 
serve to eliminate such restriction.®* It is not an evasion of the issue 
to say that these are questions of degree, and that the deciding agency, 
whether court or arbitrator, must apply the rule of reason. And, of 
course, if the express exclusion of any matter from arbitration has 
been negotiated, disputes in this area will not be arbitrable. 


It is not within the arbitrator's authority to resolve an impasse on 
matters which the contract states shall be “mutually agreed upon,” or 
the subject of “discussion,” “negotiation,” or “consultation.” An agree- 


61. Cox, Some Lawyers’ Problems in Grivance Arbitration, 40 Minn. L. Rev. 
41 (1955). The opinion of Saul Wallen in Coca Cola Bottling Co. of 
Boston (in Cox, Cases on Labor Law (3d ed. 1954, provides an excellent 
discussion of the reasoning behind such rule, although the particular case 
may not have been completely appropriate for such a statement. ’ 

. Cases mentioned earlier which involve attempts by employers to institute 
unilaterally a retirement age of sixty-five after the union has been un- 
successful in having a different policy embodied in the agreement, will 
perhaps serve to illustrate this point. An unsuccessful attempt to negotiate 
lesser demands of a similar nature, however, will serve to exclude disputes 
over such matters from the area of arbitrability e. g. Kroger Co. v. Local 
347 Amalgamated Meat Cutters (D.C.W. Va. 1958,) reported 29 Lab. 
Arb. 865, where a clause was sought prohibiting outside vendors from 
marking their wares and stocking them on supermarket shelves. 
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ment to discuss is not an agreement to be bound by an arbitrator’s 
decision if no agreement is reached; it means only that no meeting of 
the minds has occurred yet, and that future attempts to resolve the 
issue shall be made. Agreements to discuss or negotiate will generally 
arise with regard to questions of compensation, e.g., wage reopeners, 
bonuses, or revision of standards for computing base rates.®* 


VII 

This discussion has concerned itself with the contractual limita- 
tions upon an arbitrator’s authority. However, issues of the arbitrator’s 
jurisdiction may be determined with reference to legally imposed 
limitations which are extra-contractual in nature, particularly if the 
issues are submitted to a court for decision. Examples of such juris- 
dictional limitations are the “bona fide dispute” requirement,** the 
pre-emption doctrine,®* and the considerations of public policy.* 


63. In at least two instances where a union has been able to negotiate a clause 
making the number of employees to be employed in the event of a tech- 
nological change a subject of mutual discussion, the courts have ordered 
arbitration at the request of the employer after an impasse was reached 
in the discussions. See Newark Publisher’s Assn. v. Newark Typographical 
Union 103, 22 N.J. 419, 126 A.2d 348 (Super. Ct. 1956); Philadelphia 
Marine Trade Assn. v. Int’l. Longshoremen’s Assn. Local 1291, 382 Pa. 
326, 115 A.2d 733 (1955). Without questioning the courts’ interest in 
industrial peace, the correctness of such result seems doubtful at best; the 
provision for future discussion indicates that bargaining is to continue on 
this point as it had during negotiations. There is no showing that the par- 
ties reached an agreement on the issue, either express or implied; in fact, 
there is concrete evidence that the union was in a power position which it 
was not willing to give up to an impartial third party. One can only specu- 
late whether the court would have reached the same result if the employer 
had been in a power position, and the union had been the party seeking to 
have an impartial arbiter determine the issue which had been left open 
for “discussion.” 

. See IAM Dist. 15 Local 402 v. Cutler-Hammer Inc., supra note 12. 
Among cases rejecting the bona fide disputes test are: New Bedford Div., 
Firestone Tire @ Rubber Co. v. Local 1113, UAW, 258 F.2d 522 (1st Cir. 
1958); Greyhound Corp. v. Div. 1348, Amalgamated Street Ry. Em- 
ployees, 44 Wash. 2d 808, 271 P. 2d 689 (1954). 

. Although the Supreme Court has not yet ruled on the matter, a number 
of cases have found that the fact that a particular act may be both a 
breach of contract and an unfair labor practice does not remove the ar- 
bitrator’s authority to hear the case. See, e.g., Lodge 12, Dist. 37, IAM v. 
Cameron Iron Works Inc., 257 F.2d 467 (5th Cir. 1958); Post Publishing 
Co. v. Cort, supra note 13; S. S. White Dental Mfg. Co. & American Fed. 
of Technical Engineers Local 66, 26 Lab. Arb. 428 (1956); Link Belt Co. 

_ @ UAW Local 281, 7 Lab. Arb. 400 (1947). 

. See Black v. Cutter Laboratories, 43 Cal. 2d 788, 278 P. 2d 905 (1955), 
cert. granted, but case dismissed for lack of substantial federal question, 
351 U.S. 292 (1956); Western Union Telegraph Co. v. American Com- 
munications Ass’n, 299 N.Y. 177, 86 N.E. 2d 162 (1949); Rosenfarb, 
The Courts and Arbitration, Proceedings of New York University Sixth 
——. Conference on Labor (1953) ; 63 Harv. L. Rev. 347; 17 U. Chi. L. 

ev. 624. 


7I 





THE ARBITRATION JOURNAL 


Whether any or all of these limitations will be embraced by a par- 
ticular court, will vary from jurisdiction to jurisdiction. An extended 
discussion of these points is beyond the scope of this paper; the mere 
indication that such restrictions may exist must suffice. 


Conclusion 

We have examined the extent of the arbitrator’s authority, which 
under the standard clause is determined by the extent of the contract. 
The complete scope of any agreement is to be found by a study of 
those contract terms which are expressly stated, existing past practice, 
and those terms which must be implied to avoid possible impairment 
of the total bargained agreement. The contract has been viewed as 
being three-dimensional in nature, each dimension involving a differ- 
ent kind of dispute, and requiring a somewhat different approach in 
deciding the question of arbitrability. Since questions of the arbitrator’s 
authority are as broad as the contract itself, it has not been possible 
to set out an exhaustive list of the types of situations which may arise, 
and how each such situation should be determined. Difficult problems 
concerning arbitrability arise only where the agreement is not explicit; 
any presumption of arbitrability which exists may be rebutted by ex- 
press language. As for the untold questions of authority which will 
inevitably remain unresolved by the express language of the agree- 
ment, a party need not fear that a finding of arbitrability means that 
his case is lost. The merits of the issue remain to be determined, and 
it may be presumed that the arbitrator mutually selected by the par- 
ties will render a just award. 





AMERICAN FOREIGN TRADE AND 
INVESTMENT DISPUTES 


by George Winthrop Haight 


Controversies arising out of American trade and investments 
abroad are about as varied and extensive as the ingenuity and per- 
versity of human nature can make them. Reports of law and arbitra- 
tion cases disclose a rich variety of contests involving foreign trans- 
actions and foreign law. 

Of increasing significance are those between private concerns 
and foreign governments. Here, legal problems involved promise to 
become more complex and troublesome as more and more states of 
Asia and Africa become parties to such contracts. Not infrequently, 
governments insist on disputes being settled by local tribunals. This 
is particularly true in Latin America where the Calvo doctrine un- 
fortunately still has great force. In many countries, however, it may 
be possible to negotiate neutral arbitration clauses. Where this can 
be done, it is essential that each party agree to the appointment of 
its arbitrator by a third party if it fails to make the appointment 
itself. Otherwise the agreement to arbitrate may prove illusory. 

If there is no machinery in a contract for the settlement of dis- 
putes and no agreement as to the applicable law, an injured party 
may find that carefully negotiated provisions for relief from taxation, 
customs duties, exchange controls, labor laws and _ nationalization 
are also illusory. It is understandable that business executives are 
not always willing to take a strong stand on an effective arbitration 
clause and on a proper governing law. A point may be reached in 
negotiation where so-called lawyer points have to give way. The 
negative view is also sometimes taken that even the most carefully 
worded and complete contract could not stop a government bent on 
its destruction. 

Nevertheless, corporate managements have a duty to their stock- 
holders to exercise proper care and diligence in the conclusion of long 


1. Constitutional provisions may require submission to local courts. See, for 
example, the Constitution of Venezuela, 1953, Art. 49, translated in III 
Peaslee, Constitutions of Nations, 703, 710 (2d ed., 1956). 
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term development arrangements in foreign countries, frequently in- 
volving hundreds of millions of dollars. Such a standard may well 
require the inclusion of provisions for the neutral settlement of dis- 
putes. Efforts to this end should merit the support of the State De- 
partment. Where a foreign government agrees to arbitrate and then 
refuses to do so, it may be possible for the United States to claim 
a denial of justice and to bring the case before the International 
Court of Justice. Before such a move is made, however, the State 
Department must decide whether it is politic to sponsor the claim 
and there may be compelling reasons against its doing so. A decision 
to sponsor may, however, give rise to serious problems of jurisdiction. 
In the case of the nationalization of the Iranian oil industry in 1951, 
the British Anglo-Iranian Oil Company endeavored to get its claim 
before the International Court but was prevented from doing so by 
the decision that Iran had not accepted the Court’s jurisdiction for 
the purposes of such proceeding.* Frustrated in this endeavor, the 
Company had recourse to municipal courts. A number of interesting 
decisions resulted and they may be compared with those arising from 
seizures of Mexican oil just before the war.’ It will be recalled that 
in the 1933 concession contract granted to the Anglo-Iranian Oil 
Company the Government agreed that it should “not be annulled 
by the Government” and that its terms should “not be altered either 
by general or special legislation in the future, or by administrative 
measures or any other acts whatever of the executive authorities.” It 
also agreed that any differences between the parties “of any nature 
whatever and in particular any differences arising out of the in- 
terpretation of the Agreement and of the rights and obligations 
therein contained” should be settled by arbitration. If one party 
should fail to appoint its arbitrator, the other party could request the 
President of the Permanent Court of International Justice to appoint 
a sole arbitrator. Such a request was actually made in this case.‘ In 
March 1951 the Iranian legislature passed a law nationalizing the oil 
industry “For the Happiness and Prosperity of the Iranian Nation 
and for the purpose of securing world peace.”® The British govern- 


2. 1.C.J. Reports 1952, p. 93; 46 Am. J. Int. Law 737 (1952). 

3. See O’Connell, A Critique of the Iranian Oil Litigation, Int. & Comp. 
Law Q. Vol. 4, Part 2 (4th Series), 267, 287, 288 (1955); Domke, 
Problems of International Law in French Jurisprudence, 36 Am. J. Int. 
Law 24, 25 (1942). 

4. L.C.J. Pleadings, Anglo-Iranian Oil Co. Case (United Kingdom v. Iran), 
1952, pages 11, 258, 267, 268. 

5. Ford, The Anglo-Iranian Oil Dispute (1954), p. 268. 
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ment refused to admit that unilateral abrogation was possible and the 
Company formally requested arbitration in order to determine whether 
the government was within its legal rights in attempting to annul or 
terminate the Agreement. The representations of the British govern- 
ment were rejected and the request of the Company refused. The 
Iranian government contended that 

“the nationalization of industries derives from the right of 

sovereignty of nations... .”; 

“Private agreements, even supposing their validity is established, 

cannot hinder the exercise of this right . . .”; 

“the fact of nationalization of the petroleum industry . . . is 

not referable to arbitration, and no international authority has 

competence to deal with the matter . . .”” 

The Anglo-Iranian Oil Company was fortunate in having its 
rights adjudicated by a court which had the courage to reject the 
dead hand of the traditional act-of-state doctrine. In the detinue ac- 
tion before it in Aden, in which the Company claimed title to a cargo 
of expropriated oil seized en route from Iran to Italy, Judge Campbell 
held that the expropriation was confiscatory and contrary to inter- 
national law, that international law was incorporated in the domestic 
law of Aden and that he was, therefore, compelled to hold that neither 
Iran nor any purchaser of oil from Iran had acquired any title to the 
oil in question.” 

In Japan, where a similar proceeding was brought in respect of 
a cargo of products from Iran, recognition was given by a three-judge 
appellate court to “the established principle of international law” 
that the property of foreign nationals cannot be confiscated by a state, 
even though it may have been taken as part of “a violent social re- 
form or revolution,” and to the principle that compensation must 
be adequate, effective and immediate. The court concluded that the 
Iranian Nationalization Law was not “completely confiscatory,” as 
it made provision for compensation. It said it could not try the 
validity or invalidity of the Law and accordingly dismissed the Com- 
6. 1.C.J. Pleadings, supra note 4, p. 40. The President of the Court replied 

to the Company’s request for the appointment of a sole arbitrator that 

he would have to defer dealing with this matter in view of the British 

Government’s application. After dismissal of the case by the Court, the 

Vice-President wrote to the Company that he did not consider himself 

entitled to make an appointment for the reasons stated on page 45 of the 

YEARBOOK, 1952-1953. For Comment see Johnson, The Constitution 

of an Arbitral Tribunal, 30 British Year Book of Int. Law 152 (1953). 


. Anglo-Iranian Co. Ltd. v. Jaffrate et. al. (1953) 1 W.L.R. 246; 1953 
Int. Law Rep. 316. 
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pany’s claim which had been founded on continued ownership of 
the oil.® ‘ 

Italian courts took much the same position. In Venice it was 
said that the law could be examined to ascertain whether it was con- 
trary to the public policy of the forum, for if it was the court could 
not give effect to it in Italian territory. Recognition was also given to 
the principle that “no person should be deprived of his property 
without payment of compensation.” As in Japan, it was pointed out 
that the Nationalization Law “unequivocally recognizes the right to 
claim compensation.” Other questions such as the measure of com- 
pensation, its form, and promptness in payment, did not, the court 
said, concern the public order.® In Rome a three-judge court also 
concluded that the law did not offend against either Italian or inter- 
national public policy, as it provided for the payment of compensation 
and was not therefore confiscatory in nature.’° 

The view that foreign legislation is not confiscatory so long as it 
provides for compensation is hardly realistic where it can be estab- 
lished, as the Company succeeded in doing in Aden, that the law 
merely suggests that at some future time the matter of compensation 
might be considered and a portion of future profits might be de- 
posited with a national bank to pay such compensation. As Judge 
Campbell put it, this would require the Company ‘to rely for com- 
pensation . . . solely on the bounty of the expropriator.” 

The so-called Rose Mary case prompts one to ask: What would 
United States courts do if an American company, deprived of prop- 
erties granted to it by a foreign government, with an undertaking 
that there would be no interference with its rights and no annulment 
of the contract, should endeavor to establish ownership in raw 
materials derived from such properties and brought to this country 
by a third party? The answer is clear. The courts will not sit in 
judgment upon the validity of the acts of a friendly foreign state 
done within its territory. As the Supreme Court said in a leading 
case: “. . . the act within its own boundaries of one sovereign State 
cannot become the subject of reexamination and modification in the 
courts of another. Such action, when shown to have been taken, 
becomes . . . a rule of decision for the courts of this country.”” 


8. Anglo-Iranian Oil Co. Ltd. v. Idemitsu Kosan Kabushiki Kaisha (YO) 
2, 942 of 1953; 1953 Int. Law Rep. 305. 

9. Anglo- Iranian Oil Co. Ltd. v. Unione Petrolifera per VOriente, S.p.A., 
Foro Italiano, 78 (1953), i, p. 719; 1955 Int. Law Rep. 19. 

10. Foro Italiano, (1955) I, p. 256; 1955 Int. Law Rep. 23. 

11. Ricaud v. American Metal Company, Limited, 246 w. S. 304, 310 (1918). 
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The briefs of counsel in this case show that questions of inter- 
national law were argued before the Court, although the effect of in- 
ternational law on the act-of-state doctrine was not argued as such. 
In another case decided on the same day, the Supreme Court said 
that it was not necessary to consider, as the New Jersey court had 
done there, whether the foreign act of state was valid “under rules 
of international law applicable to the situation, since the subject is 
not open to reexamination by this or any other American court.”” 
One may not, therefore, contemplate an American judge applying 
principles of international law to a case of seizure of American property 
abroad by a foreign government, as did Judge Campbell in the Rose 
Mary case. One might hope for certification by the State Department, 
under the so-called Tate letter, that the acts of the foreign sovereign 
are not immune from review by our courts because they are of a 
private law nature.** It could hardly be said, however, that the 
nationalization of an industry is not a public act taken in the exercise 
of sovereign power. Where a foreign sovereign attempts to reach 
property outside its territory, the courts are less inhibited and there 
are many authorities both here and abroad to the effect that con- 
fiscatory acts can have no extra-territorial effect.** 

It is not always the case that the foreign government refuses to 
arbitrate differences between itself and the other party to a long-term 


12, Oetjen v. Central Leather Company, 246 U.S. 297, 304 (1918). In 
Bernstein v. Van Heyghen Freres S.A., 163 F. 2d 246 (C.C.A. 2d 1947), 
cert. den. 332 U.S. 772, Judge Learned Hand said: “We have repeatedly 
declared, for over a period of at least thirty years, that a court of the 
forum will not undertake to pass upon the validity under the municipal 
law of another state of the acts of officials of that state, purporting to 
act as such.” 

In the opinion of Judge Clark, however, “. . . if the policy of our 
Executive is one of non-recognition of Nazi oppression and of restitution 
to the Jews I think we are bound to observe it in our courts. And all the 
indications I have seen so far tend to support a finding that such is the 
policy of the United States.” (p. 255) 

The recent report of the Committee on International Law of the Asso- 
=— of the Bar of the City of New York is a significant attack on this 
octrine. 

. 26 Dept. of State Bull. 984 (June 23, 1952). See Bishop, New United 
States Policy Limiting Sovereign Immunity, 47 Am. J. Int. Law 93 
(1953). For some of the problems involved in the application of the Tate 
letter see Domke, The Settlement of International Investment Disputes, 
12 The Business Lawyer 264, 265-267 (1957). 

. Kwack v. Kraus Bros., 133 F. Supp. 929 (S.D. N.Y. 1955), aff’d in part 
237 F. 2d 255 (C.C.A. 2d, 1956) and cases there cited; Bauer Marchal 
et Cie, v. Pioton et al., 1955 Int. Law Rep. 13 (France Ct. of Cass. 1955) ; 
Expropriation of Eastern Zone Company (Germany) Case, 1955 Int. 
Law Rep. 14 (German Fed. Rep., Fed. Supr. Ct. 1955); Estonian State 
Shipping Co. v. Jacobson et ano., 1954 Int. Law Rep. 33 (Sweden, Supr. 
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development contract. There have been a number of important arbi- 
trations between rulers in the Persian Gulf and oil companies regard- 
ing the interpretation of concessions.’® Recently an important award 
has confirmed a number of vitally important principles, including 
the following: 


“The restrictions of its powers, which a State accepts by contract, 
are a manifestation of its sovereignty and States are bound to 
fulfill their obligations to the same extent as private persons .. .” 
“In its capacity as . . . concessionaire, . . . (the Company) en- 
joys indeed exclusive rights which have the character of ac- 
quired or ‘vested’ rights and which cannot be taken away 
from it...” 

“The principle of respect for acquired rights is one of the funda- 
mental principles both of Public International Law and of the 
municipal law of most civilized States . . .”*° 


Although it was strenuously argued in this case that the contract 
was at all times subject to the power of the State to regulate affairs 
within its territory in the public interest, the tribunal held that the 
contract was itself an exercise of such sovereign regulatory power 
and such exercise restricted the State from acting contrary to the 
undertaking it had given the concessionaire. It was said: 


“The sovereignty of the State is not limited by some exterior 
cause; it is the State itself which undertakes the (negative) obli- 
gation not to impede the grantee’s exercise of its rights. The 
principle of respect for acquired rights prevents the State from 
derogating from this undertaking.” 


Seemingly more difficult is the choice of tribunal. The elaborate 
provisions accepted in the case of the Iranian Oil Consortium™ may 
not be always negotiable and many have felt that some permanent 
tribunal should be established to dea! with the adjudication of dis- 
putes between governments and foreign private parties.'® 


Ct. 1954); Danuvia Feinmechanische etc. v. Seiberth, 1954 Int. Law 
Rep. 38 (Austria, Supr. Ct. 1954). Svit Narodin Padnik v. Bata AS. et 
al., Ct. of App. Bologna, April 12, 1956, Judgment No. 380/1956. 
. In the Matter of an Arbitration between Petroleum Development (Trucial 
Coast) Ltd. and The Sheikh of Abu Dhabi, Int. and Comp. Law Q. Vol. 
I, Part 2 (4th Series), p. 247 (1952); In the Matter of an Arbitration 
between the Ruler of Qatar and International Marine Oil Company Ltd., 
1953 Int. Law Rep. 534. - 
16. Award in Arbitration between Saudi Arabia and the Arabian-American 
Oil Company, dated 23 August 1958. 
17, II Hurewitz, Diplomacy in the Near and Middle East, 348, 374-377. 
18. Sohn, Proposals for the Establishment of a System of International 
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The arbitration facilities of private organizations, such as the 
International Chamber of Commerce and the American Arbitration 
Association, are not infrequently utilized by governments and are 
clearly adequate and suitable for the settlement of differences be- 
tween government bodies and foreign nationals. In some cases, how- 
ever, there might be apprehension on the part of government officials 
that such facilities were not appropriate for the settlement of disputes 
with commercial concerns. Such apprehension might be compared 
with the feeling of private concerns that arbitration tribunals in 
communist countries are not suitable for the settlement of disputes 
with the governments of which they form a part.’® Private arbitration 
organizations, as mentioned above, comprise a body of independent 
experts, not under the control of any government or any private 
interests, their function being to appoint neutral arbitrators where 
the parties fail to do so themselves and to review awards impartially 
in order to correct obvious errors.”° 


Where governments will not accept private institutions of this 
character, they might agree in their contracts with private parties to 
arbitrate on the basis of the Model Draft on Arbitral Procedure 
adopted by the International Law Commission last year.*? Although 
this is designed for arbitrations between states, it would be possible 
to adapt it in particular cases to the settlement of disputes between 
states and private parties, provided some body alternative to the In- 
ternational Court of Justice is found for the purposes of review and 
revision, States would not agree to have awards attacked in municipal 
courts and private parties could not be brought before the Interna- 
tional Court. Nor would it be feasible to employ the International 
Court or the Permanent Court of Arbitration as an instrument to 
direct arbitration and provide interim protective measures where a 
government party refuses to arbitrate.”* 


Tribunals, INTERNATIONAL TRADE ARBITRATION (Domke ed. 
1958), 63, 65; Domke, op. cit. supra, note 13, and Arbitration in Inter- 
Governmental Economic Relations, 7 Arb. J., No. 2 (1953) p. 73. 

. Compare criticisms of Jordan Investments Limited v. V.O. Soyuzneft- 
export, Moscow Foreign Trade Arbitration Commission, award of July 
3, 1958 (File No. 16/1957), a translation of which appears in 8 Int. and 
Comp. Law Q. 416 (1959). 

. See Rules of Conciliation and Arbitration, Int. Ch. of Comm., Paris 
(June 1955); Commercial Arbitration Rules, American Arbitration As- 
sociation (Sept. 1954). 

. II Yearbook of the International Law Commission 1958, p. 1: A/CN. 
4/SER. A/1958/Add. 1. 

. See Johnson, op. cit. supra, note 6, at p. 155. 
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Whatever system of arbitration is finally worked out in this area, 
which has been referred to as “the ambiguous borderlands of the 
law,”** that is the area between private law and public law, the en- 
couragement of foreign trade and investment must involve the 
encouragement of enforcement measures. Law may not depend for 
its existence upon remedy, but a system without means of enforcing 
awards is basically deficient. 

The federal courts of the United States, and many of the state 
courts, enforce foreign arbitral awards against private parties,™* but 
it is by no means certain that they would do so if the losing party were 
a foreign state and if that state claimed immunity. Were the United 
States to adhere to the Convention on the Recognition and Enforce- 
ment of Foreign Arbitral Awards, adopted recently by the U.N. Con- 
ference, attended by the representatives of forty-five states,?* the 
federal courts at least might regard this as evidence of official policy 
to give effect to such awards. Having been ratified by Israel, Morocco 
and the United Arab Republic, the Convention will become effective 
on June 7, 1959. Although the contention might be made that this 
document would not apply to awards against states, as it contains no 
express provision to that effect, it does relate to awards arising out 
of differences “between persons, whether physical or legal” and states 
are not excluded. An acceding state may declare that it will apply 
the Convention only to differences arising out of relationships which 
are considered as commercial under its law. As it has already been 
signed by six countries where all commercial matters are in the hands 
of state institutions, there would be no significance in the adherence 
of such states if it did not apply to their commercial transactions. The 
better view would appear to be that it would apply to awards against 
states in commercial transactions.*® No state is required to agree to 
arbitrate commercial disputes, but if it does so there seems little merit 
in the contention that awards rendered in arbitrations resulting from 
such agreements are not covered by the Convention. 

A number of objections to accession by the United States have 


. O'Connell, op. cit. supra, note 3. 

. Domke, Enforcement of Foreign Arbitral Awards in the United States, 
13 Arb. J. 91 (1958). 

. E/Conf. 26/8/Rev. 1, included in United Nations Publications Sales No. 
58. V. 6. For discussion in relation to the Federal Arbitration Act, see 
Czyzak and Sullivan, Arbitration Law and the UN Convention, 13 Arb. 
J. 197 (1958). 

. See Sanders, New York Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards, Neth. Int. L. R., 1959, 43, 46. 
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recently been put forward in this Journal, based mainly on the limita- 
tions of the Federal Arbitration Act. There are many, however, who 
feel that a more positive approach is warranted by present day needs 
of international trade and investment. The following considerations 
indicate the importance of prompt action by the State Department 
and Congress. 

1, The encouragement of American trade and investment abroad 
is prime United States policy. There are no longer official or un- 
official reservations regarding the importance of developing the flow 
of private capital into foreign channels. Moreover, this effort is inter- 
national in scope and an essential element in the determination of the 
free world to increase world production and trade of essential goods, 
raise standards of living, improve conditions of employment, reduce 
unemployment and combat the claims of communism that it is the 
most effective and socially desirable method of developing under-de- 
veloped countries.?’ 


2. The settlement of disputes by amicable means is essential for 
the orderly and peaceful development of private trade and investment. 
Measures designed to encourage such settlement therefore deserve the 
active support of those governments concerned with the promotion of 
private trade and investment internationally. 


3. Accession to the Convention by the United States would con- 
stitute a positive step in the direction of establishing a regime of law 
throughout the world of international commerce and investment. Ex- 
isting legal systems in large areas of the world are not capable of 
dealing with complex and costly commercial and investment disputes. 
Private arrangements for the adjudication of such disputes are, there- 
fore, essential. Equally essential are measures for the international 
enforcement of such arrangements and for the international enforce- 
ment of awards. 


4. Disputes between governments and foreign contracting parties 
are becoming increasingly important, particularly in the case of less 
developed countries and in the case of so-called East/West trade. It 
is, therefore, essential for the protection of private interests to have 
international agreement for the enforcement of private law arrange- 
ments with governments to submit disputes to neutral arbitration and 
for the enforcement of awards resulting from such arbitrations. 


27. For a recent statement see Wilcox, The United States and the Challenge 
of the Underdeveloped Areas of the World, 50 Dept. of State Bull. 750 
(May 25, 1959). 
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5. Accession would give international effect to the national policy 
recognized in the Federal Arbitration Act. Notwithstanding the limita- 
tions of this Act, the policy of enforcing agreements to arbitrate in 
matters of interstate and foreign commerce is clearly established and 
cannot be frustrated by the unwillingness of some States to adopt 
the same policy for intrastate transactions. No prejudice to State 
interests from accession is foreseeable. 


It may be said that this Convention has no significance for the 
United States, as foreign awards are enforceable anyway in the fed- 
eral courts and in some of the State courts. While it is true that 
foreign awards are thus enforced, the criticism overlooks the fact 
that of far greater importance is the enforcement in foreign countries 
of awards rendered there in favor of American interests. For example, 
an American-owned company agrees with a Turkish company to have 
disputes settled by arbitration in Switzerland under the rules of the 
International Chamber of Commerce and in accordance with French 
law. A dispute arises, an arbitrator is appointed in Switzerland, the 
parties submit their cases and an award is rendered in favor of the 
American-owned company. It may be enforceable in the United 
States, but the American interest wishes to enforce it in Turkey. If 
Turkey is a party to the Convention but its courts refuse to enforce 
the award on grounds not recognized by the Convention, the success- 
ful party would seek asssitance from its own government. If the 
United States were not a party to the Convention, it could not invoke 
its provisions in favor of its own national interests. Instances could 
be multiplied where American adherence to this Convention would 
provide valuable assistance to business and investments abroad. 
Basically, it would constitute an important step forward in the direc- 
tion of promoting a rule of law throughout the world. It would en- 
courage parties to agree to settle their differences amicably and simply, 
for arbitration avoids the delays and complexities of many established 
legal systems. It would give effect to the will of the parties to con- 
tracts freely and voluntarily entered into. Investors and traders would 
thus have an assurance of prompt enforcement of their contractual 
rights, an essential element in all business transactions. 





ENFORCEMENT OF AMERICAN 
AWARDS IN FRANCE 


by Donald L. Holley 


American business men who put arbitration clauses in imterna- 
tional contracts have good reason to be concerned about whether or 
not any award they receive can, if necessary, be enforced in a foreign 
country. Fortunately this problem usually does not arise, particularly 
when the losing party actively participated in the arbitration. When 
it does, however, the American may find himself at a disadvantage. 
Local and foreign arbitral awards are normally enforced in the 
United States, while enforcement of foreign arbitral awards is in 
some countries problematical. In France the attitude of the courts 
was for a long time unclear. This uncertainty caused winners of 
awards to hesitate to bring enforcement proceedings. Recent French 
decisions and legal writings have resolved some of the ambiguities. 
It now seems that the holder of a regular arbitral award rendered in 
the United States who wants to enforce it in France should have little 
trouble. An understanding of the present state of the law requires 
a brief look at the background of arbitration in France. 


The Legal Background for the Enforcement 
of Arbitral Awards in France 


In the past French law was somewhat hostile to arbitration. Set- 
tlement of existing disputes was permitted by article 1003 of the Code 
de procedure civile. In 1925 the Code de commerce was amended 
to allow an arbitration clause for future disputes in commercial mat- 
ters.2 These limitations did not apply to international contracts.* 
Validity of the arbitration clause was recognized among several na- 


1. See Domke, “United States,” in International Commercial Arbitration 197 
(Pieter Sanders ed.) (1956); Domke, “Enforcement of Foreign Arbitral 
Awards,” 13 Arb. J. 91 (1958). 

2. Art. 631, Code de commerce. See Domke, “Arbitral Clauses and Awards: 
Recent Developments in French Law,” 17 Tulane L. Rev. 447 (1943). 
3. Trib. civ. Seine, 7 juin 1956, Juris Classeur périodique (hereinafter cited 

as JCP) 9460 (Constantine c. Buck et Dolivet). 
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tions, including France, by the Geneva Protocol of September 24, 
1923. The Geneva Convention of September 26, 1927 provided for 
the enforcement of foreign awards by the signatories. The United 
States was not a party to these treaties. Nor is France among the 
states that have signed arbitration agreements with the United 
States.* The United States is not a party to the 1958 Convention on 
Recognition and Enforcement of Foreign Arbitral Awards sponsored 
by the United Nations.* Since no provisions of the French codes refer 
specifically to foreign arbitral awards,® the sole authority is the “com- 
mon law” of France. Few cases have dealt, however, with awards not 
governed by treaties. The precise limits of this “common law” is thus 
unclear. It seems that treaties may set up more strict standards than 
would otherwise exist. Nevertheless, in the absence of evidence it 
must be assumed that provisions generally found in arbitration treaties 
to which France is a party are largely applicable to awards not 
specifically governed by any treaty. 

Although from the text of the Codes it might be assumed that 
foreign awards were meant to be treated like foreign judgments, the 
trend has been towards assimilating them to French arbitral awards. 
This process has not been complete. The points of difference in treat- 
ment must be examined. The reasonably well-settled rules for en- 
forcement of French arbitral awards have been thoroughly discussed 
elsewhere.” 


Initial Steps in Enforcement 


A. The State Where Rendered 

In order to trace the problems raised in enforcing an award, let 
us take the case of a controversy that resulted from the inability of 
a French importer to carry out the contract due to his failure to 


4. The United States has such commercial treaties with Denmark, Greece, 
Haiti, Iran, Ireland, Israel, Italy, Japan, Korea, Netherlands, Nicaragua, 
and West Germany. 

. The Convention would nevertheless apply to American awards enforce- 
able in France if ratified by France with no reservation restricting its 
applicability. For a text of the Convention, see 3 Arb. J. 107 (1958). 
For a discussion of its meaning, see Robert, “La Convention de New York 
du 10 juin 1958 pour la reconnaisance et l’exécution des sentences ar- 
bitrales étrangéres,” Dalloz (hereinafter cited as D.) 1958.C.223 (8 oct. 
1958), 1958 Revue de l’arbitrage, No. 3, p. 70 

. In this study “foreign arbitral award” will mean an award rendered out- 
side the country where enforcement is sought. 

. See Robert, Traité de Varbitrage civil et commercial en droit interne 
(1955); Robert, “France,” in International Commercial Arbitration 240, 
supra n. 1. 
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comply with French import regulations. The American exporter, 
claiming a breach of the contract, proceeded with arbitration accord- 
ing to an express provision of the contract subjecting any controversy 
to the rules of the American Arbitration Association. The French 
party refused to participate, but he was kept informed of the pro- 
ceedings. 

The exporter must first decide whether he ought to get a judg- 
ment on the award in the United States. Since the arbitration fol- 
lowed accepted rules, this should be little trouble. In New York the 
Civil Practice Act provides for entering a judgment on an arbitral 
award.® It would normally be advisable to obtain the judgment, since 
this would be the best proof before a foreign court that the award 
conformed to local law. But when enforcement is sought in France, 
suit should be brought on the award rather than on the judgment. Not 
only does an arbitral award escape the French tax levied on judg- 
ments,® but also the French court will not examine the award on 
the merits’® as it often does in considering a foreign judgment. Fur- 
thermore, suit on the award may avoid objection by the losing party 
as to lack of jurisdiction over the individual in the foreign proceed- 
ing. The French party may argue that art. 14 of the Code civil, allow- 
ing him to sue in France regardless of the place of contracting and 
nationality of the other party, deprives the foreign arbitrator of juris- 
diction when the French party did not participate. Although the New 
York Civil Practice Act provides that a court has jurisdiction over 
an individual who agreed to arbitrate in New York to enter a judg- 
ment on an award rendered there,** the French court is not required 
to accept this rule. But the award itself, when made pursuant to the 
contract, is considered by French law to be an extension of the con- 
tract,* thus seemingly raising no problem of jurisdiction of the arbi- 
trators over the French party. Even if the French court refused to 


8. N.Y. Civ. Prac. Act, Sec. 1450 (Supp. 1958). 

9, Robert, “France,” supra n. 7, p. 266. The tax possibly does not apply, 
however, to a judgment that * only enforces an arbitral award. 

10. Battifol, Traité élémentaire de droit international privé, par. 767 (2 ed. 
1955). One court recently found an excuse to examine a foreign award 
on the merits. Trib. civil de Nancy, 14 nov. 1955, Gazette du Palais 
(hereinafter cited as Gaz. Pal.) 1956.1.59 (note by Klein), 45 Revue 
critique de droit international privé (hereinafter cited as RCDIP) 120 
(1956) (note by Mezger). The decision has been uniformly criticized. 

. N.Y. Civ. Prac. Act, Sec. 1450 (Supp. 1958). 

- Klein, Considérations sur Varbitrage en droit international privé 43-51 
(1955); Robert, L’arbitrage commercial; réglementation interne et inter- 
nationale 53 (1951); Cour d’appel d’Aix, 25 fev. 1958, 1958 Revue de 
Parbitrage, No. 3, p. 94 (Etablissements Gosset c. Carapel li). 
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accept this reasoning, it would probably consider the arbitral clause 
permitting arbitration abroad a waiver of the benefit of art. 14 of the 
Code civil.* 


B. Application for an Enforcement Order in the French Court 

Application for enforcement of the award should be made to 
the court of the first instance in the locality where execution must 
take place.** This will, of course, normally be the domicile of the 
debtor. The French party will not be able to contest the enforceability 
of the award until this action is brought.’® It is now settled that the 
president of the tribunal alone examines the award and issues or re- 
fuses to issue the exequatur, or order of execution.’* This initial pro- 
ceeding is without argument.” Security for costs is not necessary.’® 
The judge examines the award on its face, as he would a French 
award, and issues the exequatur if it appears to be regular and not 
in violation of French public policy.’® Regularity means only that the 
document is in fact an award made by arbitrators appointed pursuant 
to the arbitral agreement. 

The precise form of recourse then open to the party against 
whom the award is being enforced, who will be called the defendant, 
is less clear. The award can be attacked by the defendant by means 
of some form of opposition following the issue of the exequatur. This 
attack suspends enforcement of the award. Whether this procedure 
is the opposition en nullité before the whole court of the first in- 
stance pursuant to art. 1028 of the Code de procedure civile, or 
whether it is an adversary proceeding generally known as tierce op- 
position before the judge who issued the exequatur, has been widely 
disputed.” The distinction involves at least procedural differences. 
13. Robert, “Le recours en France contre la sentence étrangére,” 1958 Revue 

de Varbitrage, No. 1, p. 12. 

14. Robert, supra n. 12, p. 56. 

15. Cour d’appel de Toulouse, 29 janv. 1957, RCDIP 699 (1957) (Soc. 
Henri de Boussac c. Alfred G. Toepfer) (note by Mezger). The rule for 
French awards is different. Trib. civ. Seine, 17 oct. 1956, JCP 9647 
(Soc. Kohorn c. Soc. Dimitrov) (note by Motulsky). 

. Cour d’appel de Paris, 22 janv. 1954, D.1955.J.335 (note by Robert), 
JCP 1955.11.8566 (note by Motulsky), 44 RCDIP 165 (1955) (note by 
Mezger) (Soc. Rafidex c. Soc. Ch. de Vries). 

. The judge did in one case allow argument at this stage when it appeared 
to him necessary in order to make a decision. Cour d’appel de Douai, 
8 juil. 1954, 44 RCDIP 168 (1955) (Soc. van Hullebusch c. Soc. 
Danubia). 

. Trib. civ. Seine, 27 fev. 1936, 4 Nouvelle revue de droit international 
privé (hereinafter cited as NRDIP) 59 (1937) (Gautier c. Weld). 


. Robert, supra n. 9, p. 267. 
. The differing views are summarized in Robert, “Le recours en France 
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Grounds of attack under art. 1028 cannot include any not listed in 
the article. Even one of these has recently been held inapplicable to 
a foreign award.”! By tierce opposition the opponent can probably 
raise all objections which the common law allows against a foreign 
arbitral award. Even if the more restricted recourse is followed, all 
additional grounds may subsequently be raised on appeal. The de- 
fendant may, however, waive the right to raise an issue on later 
appeal if it is one listed under art. 1028, when he has followed that 
procedure and has neglected to raise it.?* Furthermore art. 1028 pro- 
vides for an attack on the award, and its consequent annulment, 
rather than annulment of the exequatur. But the courts seem to ig- 
nore this power and use art. 1028 only to invalidate the order of 
execution.** The difference between the two procedures seems to be 
largely one of form which need not be examined here. 


Grounds of Defense Against Enforcement of Award 


A. Non-Conformity of Award to Applicable Law 
1. The defendant may try to show that there was no arbi- 
tration agreement valid according to applicable procedural law. Ac- 


cording to the French conflict of laws rules applied to arbitral awards, 
the law governing the agreement is that chosen by the parties.** In 
the problem case a reference to the rules of the American Arbitration 
Association would indicate to the French court that American law 
is to be applied. If the court were unable to find that the parties 
had chosen a specific law, the law of the nationality of both parties 
would govern, if the nationality is the same.”° If not, the law of the 
place of contracting or of performance might control.”* The form 


contre la sentence étrangére,” 1957 Revue de arbitrage No. 4, p. 122, 
continued in 1958 Revue, No. 1, p. 11. 

. Cour d’appel de Paris, 9 dec. 1955, D.1956.217 (note by Robert), 45 
RCDIP 523 (1956) (Soc. Goldschmidt c. Soc. Vis et Zoon) (holding 
that failure of tiers arbitre to consult with other arbitrators, not being 
required by applicable English law, does not invalidate the award, even 
though it is one of the express provisions of art. 1028). 

. Paris, 22 janv. 1954 (Rafidex), supra n. 16. See particularly the note 
by Mezger. 

- Paris, 9 dec. 1955 (Goldschmidt), supra n. 21. The literal applicability of 
this provision to foreign awards was recently restated, however, by the 
Cour de Paris in 3 juil. 1957, JCP 10078 (Myrtoon Steam Ship c. Agent 
Judiciare du Trésor) (note by Motulsky). 

. Battifol, supra n. 10, par. 722. 

- Robert, supra, n. 12, p. 54. 

- Ibid. See Mezger, “The Arbitrator and Private International Law,” in 
International Trade Arbitration 229 (Domke ed.) (1958). 


87 





THE ARBITRATION JOURNAL 


of the arbitration agreement is governed by the law of the place of 
contracting. 

The defendant may also claim lack of capacity of the parties, de- 
termined according to the law of the nationality of each. Although 
this objection could cover any of the ordinary meanings of capacity, 
probably its most significant use in this proceeding would be an ob- 
jection to the authority of the parties to make an arbitration agree- 
ment. French law requires express authority be given by the articles 
of incorporation.*” A lack of such authority by the French party 
releases him from the obligation to carry out the award.”* Although 
this objection remains a serious obstacle, a recent case indicates a 
tendency to relax the requirement and find a delegation of authority 
to make arbitration agreements.”® 

2. The form of the award must conform to the procedural 
law applied. When, as in this case, the procedural law of the place 
of rendering the award was applicable, and a judgment rendered 
there confirmed the award, the defendant cannot easily raise this 
objection. 

The defendant may further be able to prove that the award 
was annulled in the country of origin. A judgment enforcing the 
award would be adequate proof against this objection, if not shown 
to have been later overturned. 


B. Non-Conformity of Arbitration to Agreement 

1. The defendant may object that the constitution of the ar- 
bitrators did not, in fact, conform to the agreement. Since the con- 
tract in this case referred to a recognized arbitration association that 
supervised formation of the arbitration panel, there would probably 
be no such irregularity here. 

2. The award may be challenged for going beyond the arbi- 
tration agreement.*° This has been described as an objection limited 
to awards governed by treaty provisions,** but it would seem not un- 
likely that a court would apply it as a part of the common law. 

3. Another defense applied by virtue of treaty provisions, but 
possibly applicable in the absence of treaties, is that the award is 


27. Hamonic, G., L’arbitrage en droit commercial 20 (1950). 

. Douai, 8 juil. 1954 (Hullebusch), supra n. 17. 

9. Paris, 20 juin 1957, D.1958.374. 

. Paris, 9 dec. 1955 (Goldschmidt), supra n. 21 (holding that arbitrators, 
having acted au dernier ressort when agreement referred to rules provid- 
ing for appeal, had exceeded authority). 

. Robert, supra n. 20, p. 126. 
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not definitive—that it is subject to further appeal in the place of ren- 
dition.*? Ordinary appeal to courts provided by local law would not 
alone make the award non-definitive. Furthermore, the defendant 
cannot plead this defense if appeal is permitted but the time limit 
has expired. 


C. Non-Conformity of Award or Compromis to Ordre Public 

The defendant can claim on a number of grounds that the award 
does not conform to the ordre public international of France. This 
is the most ambiguous of the requirements.** Considering the discre- 
tion that it gives the judge, it is also one of the most important. Public 
policy as here applied is an attenuated form of that applicable to 
French awards,®* seemingly comparable to that applied to foreign 
judgments. The objection of ordre public can be understood only by 
an examination of each aspect of the award to which the objection 
can be raised. 

1. The defendant may claim that the dispositif of the award 
is contrary to public policy. It has been stated that this means not 
capable of being given by a French civil judgment.** This definition, 
though helpful, seems too broad. If the award violates a rule of 
positive law it clearly cannot be enforced. The defendant could prob- 
ably not object that the mere fact that the award was stated in 
dollars meant that it violated French currency controls.** Furthermore 
there seems no reason to believe that the lack of authority of a 
French court to give a particular type of remedy, such as specific per- 
formance, would prevent the enforcement in France of an award 
ordering such a remedy. 

2. The defendant may object that according to rules of public 
policy the matter is not arbitrable. Probably not all the limitations 
as to matters not arbitrable under French law specified in art. 1004 
of the Code de procedure civile*’ are applicable to international coun- 
tries. Nevertheless, there are limits. Undoubtedly a foreign arbitral 
award cannot operate as a divorce. The most common objection in 


32. Paris, 9 dec. 1955 (Goldschmidt), supra n. 21. 
33. See Carabiber, “L’arbitrage international et la réserve de l’ordre public,” 
1956 Revue de l’arbitrage 118. 

. For a survey of ordre public as applied to French arbitral awards, see 
Mezger, “L’arbitrage commercial et l’ordre public,” 2 Revue trimestrielle 
de droit commercial 611 (1948). The same author treats the interna- 
tional aspect of ordre public in ‘““Moyens de defense et voies de recours 
contre une sentence arbitrale étrangére,” 15 NRDIP 71 (1948). 

a. supra n. 34, (NRDIP) p. 89. 


. Art. 1004—“On ne peut compromettre sur des dons et legs d’aliments, 
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commercial matters is that the controversy is so concerned with public 
laws that it is not subject to arbitration. It seems clear, at least, that 
an award cannot usurp the exclusive domain of a French court by 
adjudging the validity of a patent.** But an organ of the French 
government may submit to international arbitration when it is acting 
as a private party in commercial matters.*° Whether a controversy 
involving an act punishable under the French Penal Code can be 
arbitrated has not been decided. 

If the award attempts to perform a governmental function by 
determining the consequences of a failure to follow a loi impératif, 
it may likewise be declared contrary to public policy.*® It is doubtful 
that the failure of the defendant to conform to currency control in 
the instant case would constitute such a violation.** It would seem 
that the matter here arbitrated would be the breach of contract due 
to the failure of the defendant to carry out an implied promise that 
he had done all necessary to make the contract realizable. The court 
might reasonably find in this kind of case that the critical test is 
not whether the matter pertains to a regulation involving ordre public, 
but whether the award seeks to contravene an end sought by the regu- 
lation.‘ Thus if the award ordered the execution of the contract 
when it was lacking a legal prerequisite such as an import quota, it 
might be held to violate ordre public. 

3. The defendant may claim that the basic contract violates 
public policy, in which case the subsequent compromis and arbitration 
would be without effect. Thus breach of a contract to import goods 
is not arbitrable if the contract is a subterfuge for importation from 
an area for which there is no import quota.**® The instant case does 
not raise this problem. 


logement et vétements; sur les séparations d’entre mari et femme, di- 
vorcés, questions d’état, ni sur aucune des contestations qui seraient su- 
jettes a communication au ministére public.” 

. Mezger, supra n. 34, p. 81, citing Civ. 21 janv. 1936, 3 NRDIP 94 
(1936) (Soc. les Usines de Melle c. Soc. Evence Coppée). This rule was 
criticized by Carabiber, supra n. 33, p. 121. 

. Cour d’appel de Paris, 10 avril 1957, 1957 Revue de l’arbitrage, No. 1, 
p. 16, JCP 1957.11.10078 (Myrtoon Steamship c. Ministere de la Marine 
Marchande). See “Nouvelles clartés sur l’arbitrage international,” 1957 
Revue de l’arbitrage, No. 3, p. 34. Cf. Motulsky, “La capacité de com- 
promettre des établissements public 4 caractére commercial,” 1958 Revue 
de Varbitrage, No. 2, p. 39. 

. Trib. civ. Grasse, 30 mai 1956, Gaz. Pal. 1956.II.164 (Soc. Monteux c. 
International Tar and Chemical Products, Ltd.) (dictum). 

. Paris, 22 janv. 1954 (Rafidex), supra n. 16. 

. Robert, note to Rafidex, supra n. 16. 

. Douai, 8 juil. 1954 (Hullebusch), supra n. 17. 
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4. Finally, the defendant may claim that the reasons of the 
award are contrary to public policy. Thus if the motif is breach of 
a marriage contract, the court would probably refuse enforcement. 
Defendants have in the past objected, sometimes on the grounds of 
ordre public, that the award is not enforceable unless it is motivé, as 
required for all French awards except those rendered by amiable 
compositeurs.** The consensus now is that lack of reasons does not 
render a foreign award unenforceable.*® Nevertheless, it would be 
better that an award to be enforced in France contain statements 
as to the object of litigation, the competence of the arbitrators, no- 
tice to the parties, and some indication of the inspiration behind the 
decision. The judge would find this particularly helpful in exercising 
control in the initial proceeding carried on without argument. 


D. Rights of the Defense 

If the defendant has not been treated fairly according to French 
concepts of “due process,” he may effectively raise this objection to 
enforcement of the award. Droits de defense normally mean that the 
parties had a reasonable opportunity to be heard in the arbitration.*® 
When the award has been rendered in accordance with the rules of 
an arbitration association, this objection could seldom be raised.*’ 
The defendant may also claim as a violation of the droits de defense 


that the award was obscure,** or possibly that the arbitrators were 
partial.*® 


E. Objection of Res Judicata or Lispendence 

The defendant may object that a French court has already 
settled the controversy, or that litigation on the matter is pending 
in France. Although the existence of a compromis is a defense to a 
suit brought on the same matter, the judge may render the judgment 
without being aware of the compromis. It has been suggested that in 


44. Paris, 28 oct. 1922, Gaz. Pal. 1922.11.762; Paris, 18 juin 1948 (S. 
1949.11.17) (note by Robert). 

45. See Loussouarn, Yvon, “De l’exequatur des sentences arbitrales étrangéres 
non motivés,” D.1957.C.191 (criticizing Nancy, 14 nov. 1955, supra n. 
10); Cour d’appel de Paris, 9 dec. 1955 (Goldschmidt), supra n. 21. 

46. Mezger, supra n. 34, pp. 82-84. 


47. Rules of the American Arbitration Association provide for protection of 


the parties. For example, an award cannot be rendered purely on default, 
but only after examination of the evidence presented by the party ap- 
pearing. AAA, Commercial Arbitration Rules, Sec. 29 (1954). 

. Douai, 8 juil. 1954 (Hullebusch), supra n. 17. 

. Mezger, supra n. 34, p. 83. Impartiality of the arbitrators was a factor in 
the refusal of the Nancy court to grant an exequatur, supra n. 10. 
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this case the defense of res judicata could validly be raised,*° although 
authority for this objection is slight. 


Appeal from the Court of First Instance 

The foreign award is treated like a foreign judgment in that 
there can be no appeal in France from the award itself.** But the 
defendant can appeal to the cour d’appel from the review given the 
exequatur by the whole court.5* The appellate court presumably re- 
views only the exequatur, but this necessarily involves a re-examina- 
tion of the same issues debated in the lower court. 

There appears to be a right of appeal for the plaintiff from 
the refusal of an exequatur,®* both to the court of first instance and 
to higher courts. 


The procedure for enforcement of an American arbitral award 
in France has thus grown both clearer and more liberal during the 
past few years. The holder of an American award can get it enforced 
in France by a simple application if the losing party does not want 
to contest it. If enforcement is opposed, the petitioner can expect the 
examination to be limited to basic aspects of the regularity of the 
award, to its compliance with a normally reasonable—though perhaps 
amorphous—concept of international public policy, and to the rights 
of the losing party to be heard during arbitration. In effect, if the 
award concerns an ordinary commercial matter and has been ren- 
dered with the help of a recognized arbitration service, there is little 
reason to anticipate any difficulty. The state of the law in France, 
at least, should not cause Americans to hesitate to use an arbitration 
clause in an international contract. 


50. Mezger, supra n. 34, p. 85. 

51. Robert, supra n. 20, p. 12. 

52. Although this procedure has been consistently followed in practice, appeal 
from the exequatur was recently denied by a French court on the grounds 
that the order of execution was a formality, not a juridical act. This 
reasoning was based on the contractual nature of the award. Aix, 25 
fev. 1958, supra n. 12. 

. Cf. Cour d’appel de Gand, 25 nov. 1955, 45 RCDIP 696 (1956) (note 
by Mezger) (Soc. Denny Thorn c. de Clercq de Noyette) (Belgian case 
allowing appeal by application, without service on defendant. Note dis- 
cusses similarity of Belgian and French law on this matter). See also 
Cour d’appel de Paris, 25 mars 1937, 32 RCDIP 511 (1937) (Prince c. 
Princesse de Monaco) (note by Niboyet). 
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REVIEW OF COURT DECISIONS 


hoo review covers decisions in civil, commercial and labor-manage- 

ment cases, arranged under six headings: I. The Arbitration 
Clause, II. The Arbitrable Issue, III. The Enforcement of Arbitra- 
tion Agreements, IV. The Arbitrator, V. Arbitration Proceedings, V1. 
The Award. 


1. THE ARBITRATION CLAUSE 


PRIOR AGREEMENT CONTAINING BROAD ARBITRATION CLAUSE 
HELD APPLICABLE TO DISPUTE ARISING OUT OF ALLEGED FAIL- 
URE TO COMPLY WITH CONDITIONS SET FORTH IN SUBSEQUENT 
CONTRACT. The later agreement conditions the existence of the first agree- 
ment upon compliance with its conditions. The court found that there had 
been partial compliance. Holding that acts subsequent to the making of the 
agreement are for the arbitrator to decide, the court said: “The parties 
have acted under both agreements so that the first, with its arbitration clause, 
is effective in delegating issues of law and fact to the agreed tribunal as 
to the recognition and adherence on both sides despite the provision of the 
second agreement making the existence of the first agreement dependent 
upon compliance with the conditions.” Wetzler v. Equi-Flow, Inc., 183 N.Y.S. 
2d 822 (Saypol, J.). 


ABSENT PROOF THAT OTHER CAR WAS UNINSURED WITHIN 
TERMS OF INSURANCE POLICY THERE CAN BE NO ARBITRATION 
OF INSURED’S DAMAGES. The insurance company resisted payment on 
the ground that the car owned by the insured was driven by a third person, 
without permission. The court said: “For the respondent [seeking arbitration] 
to be successful on this application she must bring herself within the terms 
of the policy. For instance, it is not sufficient to show that the insurer of the 
other automobile has disclaimed liability for acts of its insured subsequent to 
the accident (Matter of Berman, 11 Misc. 2d 291). That is because an auto- 
mobile in that situation is not an ‘uninsured automobile’ within the defini- 
tion of the policy and no arbitrator could so find. The question of whether 
the car in question is an uninsured automobile is not left to arbitration by 
the policy. Respondent makes no argument based on the language of the policy 
but relies wholly on the difficulty she will be put to by having first to estab- 
lish the unauthorized use of the car. It must be obvious that where there is no 
proof either way as to whether the automobile is insured, there is no right 
to arbitration.” American National Fire Insurance Co. v. McCormack, 15 
Misc. 2d 692, 182 N.Y.S. 2d 899 (Steuer, J.). 
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ACKNOWLEDGMENT OF AND DELIVERY INSTRUCTIONS ON PUR. 
CHASE ORDERS CONTAINING ARBITRATION CLAUSE HELD To 
BE VALID AGREEMENT TO ARBITRATE DESPITE FACT THAT 
SUBSEQUENT “CONFIRMATION OF ACCEPTED ORDER” DID NOT 
CONTAIN ARBITRATION CLAUSE. The Appellate Division, in confirm. 
ing an order of Special Term (digested in Arb. J. 1958, p. 220, 221), said: 
“In our view the contracts consisted not only of the ‘confirmations’ and their 
acceptance, but also the acknowledged purchase orders referred to and 
adopted in the confirmations. Accordingly we reach the conclusion that the 
parties intended to and did agree to submit any subsequent dispute to arbi- 
tration.” The court, however, modified the order denying a stay of arbitration 
to exclude Fitchburg Yarn Company, which it considered to be only a 
factor. Wachusett Spinning Mills, Inc. v. Blue Bird Silk Mfg. Co., 7 A. D. 
2d 382, 183 N.Y.S. 2d 601 (Rabin, J.). 


LIBELLANT FOR DAMAGE TO CARGO RESULTING FROM COLLI- 
SION OF AN ITALIAN AND A BRITISH SHIP OFF THE COAST OF 
SPAIN CANNOT BE REQUIRED TO SUBMIT TO ARBITRATION IN 
THE ABSENCE OF AN EXPRESS AGREEMENT DESPITE FACT THAT 
OWNERS OF BOTH VESSELS AND OTHER CARGO CLAIMANTS 
HAVE AGREED TO ARBITRATION. Anglo-American Grain Co., Ltd. v. 
The S/T Mina D’Amico, 169 F. Supp. 908 (E.D. Va., Hoffman, J.). 


ORDER OF NEW JERSEY TRIAL COURT DIRECTING REFERENCE 
OF MATTER TO AN ARBITRATOR UPON WHOSE FINDINGS A 
JUDGMENT WOULD BE ENTERED HELD TO BE A SUBMISSION 
UNDER COMMON LAW. The court said: “We are satisfied that what the 
parties did here, in legal effect, was to submit the controversy between them 
to a common law arbitration, under an oral agreement expressed and con- 
firmed by a consent order of the court in their pending cause setting forth 
their stipulation of the scope of the submission and the effect of the arbi- 
trator’s determination and for the entry of judgment thereon. . . There can- 
not be the slightest doubt, however, as to the effect of the order in the 
instant case. The reference is to ‘an arbitrator to determine the issues,’ both 
factual and legal, with direction ‘to report his findings . . . so that a judg- 
ment may be entered thereon.’ Conclusiveness of the determination, as distinct 
from the effect given to the findings of a master on a reference, is implicit 
in the language used. There also can be no question but that the submission 
of the pending cause to the arbitrator by the consent order here and the sub- 
sequent entry of judgment by the trial court on the report were entirely 
within the scope of arbitration at common law and within the power of the 
court. In fact, a judgment may be so entered on the mere agreement of the 
parties (as in any case where litigants consent to the entry of a judgment) 
without the submission having been implemented by a court order.” Edwin L. 
Carpenter v. Robert G. Bloomer, et al., Superior Court of New Jersey, Ap- 
pellate Division, A-632-57, Feb. 19, 1959 (Hall, J.). 
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CONTRACT TO ARBITRATE “IN ACCORDANCE WITH THE RULES 
OF THE AMERICAN ARBITRATION ASSOCIATION THEN OBTAIN- 
ING? HELD TO “REQUIRE CLEARLY THAT THE ARBITRATION 
PROCEED BEFORE THE ASSOCIATION.” 10-42 Corp. v. American Air- 
lines, N.Y.L.J., May 22, 1959, Gold, J. 








































CLAUSE IN COLLECTIVE BARGAINING AGREEMENT TO THE EF- 
FECT THAT IF GRIEVANCE PROCEDURE IS EXHAUSTED WITH- 
OUT SATSFACTION THE PARTIES “SHALL FURTHER MAKE AN 
EFFORT TO AGREE TO DISPOSE OF THE DIFFERENCE OR GRIEV- 
ANCE BY MEANS OF ARBITRATION” HELD NOT ENFORCEABLE AS 
AN AGREEMENT TO ARBITRATE. Union sought to enforce the agree- 
ment under section 301(a) Taft-Hartley Act, claiming discharge grievances 
against the defendant who had discontinued operations. An exhibit covering 
the procedure for job evaluation, containing an enforceable arbitration clause, 
was incorporated by reference into the contract. The court said: “There 
appears no reason why the basic principle applicable to other claims for 
specific performance should not apply here where there is no agreement for 
performance which is reasonably susceptible of enforcement. . . We have 
found no case where the language of a contract is less susceptible to an im- 
plication that other arbitration procedures were intended and we have found 
no case which more clearly negates the idea that enforceable arbitration was 
contemplated than the case at bar. The fact that there was included an en- 
forceable arbitration provision concerning job description and classification 
only underscores the intention of the parties that there should be no en- 
forceable, final or binding arbitration with respect to other matters.” United 
Steelworkers of America, Local Union No. 4264 v. New Park Mining Co., 
169 F. Supp. 107 (Christenson, J.). 





ARBITRATION CLAUSE COVERING ALL DISPUTES INVOLVING IN- 
TERPRETATION OF AGREEMENT DOES NOT APPLY TO DISPUTE 
OVER TERMINATION AND BREACH. The court said: “There was no 
intent to clothe the arbitrators with power to determine, after the event, 
the question of right in one party or the other, to terminate the contract or 
‘o sue for breach thereof. It appears that the obvious purpose of the clause 
was to provide for the resolution by the parties themselves, or failing that, 
by the arbitrators, of disputes between them, with respect to their rights and 
obligations under the contract; or, put another way, with respect to their 
interpretation of its terms. Thus, the contract would be kept alive and the 
parties guided by the decision of the arbitrators with respect to their rights 
and obligations under it.” Pisciotta v. Newspaper Enterprises, Inc., 15 Misc. 
2d 354 (Baker, J.). 






DISPUTE OVER CONTRACTING OUT OF THE RELOCATION OF A 
DEPARTMENT HELD NOT ARBITRABLE UNDER A CONTRACT RE- 
SERVING EXCLUSIVELY TO MANAGEMENT THE “RIGHT TO DE- 
TERMINE THE METHOD AND MEANS BY WHICH ITS OPERATIONS 
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ARE TO BE CARRIED ON.” The court said: “There is no provision jn 
the contract relating to new construction or the erection of additional facilj. 
ties, or whereby the company has given up its managerial right to contract 
for such work, or whereby the company has confided to arbitrators the right 
to review its business judgment in so doing. There is no provision in the 
agreement here to warrant a conclusion that the company has agreed to 
arbitrate the question of the arbitrability of the grievance set forth in the 
complaint. Indeed, this question is specifically provided for in the provision 
that arbitration be proceeded with only after a final judgment of a Court 
has determined that the grievance upon which arbitration has been requested 
raises arbitrable issues and has directed arbitration of such issues.” Int’! 
Union of Electrical, Radio & Machine Wkrs, AFL-CIO v. General Electric 
Co., 21 Conn. Sup. 175 (Super. Court, Fairfield County, Conn., Troland, J.). 


DISPUTE OVER QUESTIONS OF FACT AND LAW DEALING WITH 
THE RIGHT TO RESCISSION OF SALE OF LIBERTY SHIP HELD 
TO BE A CONTROVERSY “WHICH MAY BE THE SUBJECT OF AN 
ACTION WITHIN THE MEANING OF THE NEW YORK ARBITRA- 
TION STATUTE.” Respondent argued that the factual reason for petitioner's 
claim involved a drop in the market price of ships after the contract had been 
made and that no court could grant rescission under those facts. The court 
said: “. . . the controversy, whether termed rescission or sale or breach of 


contract, is one that ‘may be the subject of an action’ in the State of New 


York. It is another matter to hold that it must first be shown that one would 
or should succeed if such an action were brought. In order to permit the 
court to make an order directing the parties to submit to arbitration the 
statute does not state nor require that.” Transpacific Transport Corp. ». 
Sirena Shipping Co., S.A., 184 N.Y.S. 2d 30 (Loreto, J.). 


ll. THE ARBITRABLE ISSUE 


SETTLEMENT OF WORKMEN’S COMPENSATION CLAIM INCOR- 
PORATED INTO DECREE OF THE COURT DOES NOT PER SE PRE- 
CLUDE REINSTATEMENT GRIEVANCE WHERE THERE WERE NO 
FINDINGS AS TO THE TEMPORARY AND PERMANENT DISABILITY. 
The negotiations were based upon an assumed 25% disability but this was 
not incorporated into the decree. The court said: “Nor do we think that 
arbitration could be denied as a matter of law on the ground . . . that the 
issue . . . had previously been adjudicated . . . There has been no adjudica 
tion that Sparks was 25 per cent permanently disabled. The State Court 
judgment in the Workmen’s Compensation proceeding referred to the dispute 
existing between the parties with respect to the injuries and approved ® 
compromise settlement without making a finding on the extent of the it 
juries. The question of estoppel may be involved, but the nature and extent 
of Sparks’ injuries were not judicially determined.” United Steelworkers of 
America v. American Manufacturing Co., 264 F. 2d 624 (6th Cir., Shackel- 
ford Miller, Jr., C. J.). 
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UNION DELAY OF ALMOST A YEAR IN BRINGING ARBITRATION 
OF DISCHARGE GRIEVANCE DOES NOT AFFECT ARBITRABILITY 
WHERE UNION AWAITED OUTCOME OF PRIOR CASE AND THE 
COMPANY WAS NOT HARMED BY THE DELAY. The court said: “Un- 
der these circumstances it is difficult to charge the union with not having 
acted with due diligence. Indeed the record fails to show that anyone has 
been in the slightest prejudiced by the delay. There is no indication that 
any evidence or potential testimony has been lost. There is no reason to 
believe that claims for back pay have been allowed to grow beyond the 
possibility of equitable correction. There is no suggestion that some contracts 
or other arrangements have been adversely affected.” Boston Mutual Life 
Ins. Co. v. Insurance Agents’ Int?l Union (AFL-CIO), 171 F. Supp. 125 
(D. Mass, Wyzanski, D. J.). 


CLAIMS UNDER FAIR LABOR STANDARDS ACT HELD NOT ARBI- 
TRABLE. Plaintiff brought an action under the Act and defendant pleaded 
the arbitration clause as a bar. The court said: “The question whether such 
an action can be submitted to arbitration has not been decided by the United 
States Supreme Court. The United States Court of Appeals, Third Circuit 
in a decision which the court declined to review (Watkins v. Hudson Coal 
Co., 151 F. 2d 311, cert. denied 327 U.S. 777), held that the act does not 
prohibit arbitration. Our courts have held otherwise. (Garrity v. Bagold Corp., 
180 Misc. 120, aff'd 267 App. Div. 353; City Service Cleaning Contractors, 
Inc. v. Vanzo, 179 Misc. 368, aff'd 266 App. Div. 660; Friedman Hat Co. 
v, Safrin, 82 N.Y.S. 2d 873).” Andacht v. William Andacht, Inc., 183 N.Y.S. 
2d 63 (Coleman, J.). 


COURT REJECTS ARBITRABILITY OF GRIEVANCE REQUESTING 
REINSTATEMENT OF INJURED EMPLOYEE, HOLDING CLAIM TO 
BE FRIVOLOUS IN THE LIGHT OF EVIDENCE THAT DISABILITY 
DUE TO THE INJURY WAS PERMANENT. The employee received a 
lump sum by way of settlement in Workmen’s Compensation proceedings. The 
medical evidence at that time showed that he had a permanent 25% disa- 
bility. Two weeks after the compensation award the employee applied for 
reinstatement, claiming full ability to perform his former job. The court, 
holding that it had the authority to determine arbitrability on a motion 
under Section 301(a), Taft-Hartley Act, to compel arbitration, examined the 
medical evidence with a view towards determining whether the employee 
could return to his former position with the same “ability and efficiency.” 
The court said: “. . . considered in the light of . . . the kind of work Sparks 
would be required to do, and the findings in the three physical examinations 
made of Sparks . . . , it is so lacking in probative value with respect to 
the issue in this case as to compel the conclusion that the so-called claim 
or grievance is a frivolous, patently baseless one, not subject to arbitration 
under the collective bargaining agreement between the parties.” United Steel- 
workers of America v. American Manufacturing Co., 264 F. 2d 624 (6th 
Cir, Shackelford Miller, Jr., C. J.). 
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“THAT THE SUBJECT MATTER OF THE ARBITRATION IS A DIS- 
PUTE ARISING OUT OF A MARITIME CHARTER PARTY CON. 
TRACT DOES NOT OUST THE STATE COURT OF JURISDICTION 
OVER A SPECIAL PROCEEDING TO ENFORCE AN ARBITRATION 
CLAUSE CONTAINED IN A CONTRACT.” H. V. B. Smith v. Polar Cia 
De Navegacion, Ltda, 181 N.Y.S. 2d 368 (Jacob Markowitz, J.). 


WHETHER PETITIONER PREVENTED RESPONDENT FROM AC- 
COMPLISHING HIS CONTRACTUAL OBLIGATIONS HELD TO BE 
AN ARBITRABLE ISSUE AND COURT DENIES PETITION TO STAY 
ARBITRATION. The court said: “The law is well settled that, without re- 
gard to the terms of a construction contract, there is an implied agreement 
that the party for whom another is doing work under the contract will do his 
part to facilitate the work, and that he will not do anything to prevent the 
other party from carrying out his part of the agreement. . . . It is the theory 
of the respondent that damage resulted to it because of the failure of the 
petitioner to carry out the implied obligation imposed upon it by law and 
that, in fact, it delayed and interfered with the efforts of the respondent to 
comply with his part of the contract. This contention of the respondent comes 
squarely within the terms of the arbitration clause in the agreement and, 
therefore, it is properly a matter for arbitration. It is for the arbitrators to 
say if there is any liability on the part of the petitioner under this theory.” 
Thornton St. Realty Co. v. B. J. Lucarelli @ Co., N.Y.L.J., November 18, 
1958, p. 12, Capozzoli, J. 


DISPUTE OVER “TIME VALUE” ON PARTICULAR JOB HELD TO 
BE ARBITRABLE SINCE IT INVOLVES CONTRACT INTERPRETA- 
TION AND DOES NOT REQUIRE ARBITRATOR TO MODIFY OR 
REWRITE JOB INCENTIVE SYSTEM. The term “time value” represents 
the time during which an employee can produce a unit free of defects. The 
union contended that a time value established for one category of production 
was meant to apply to another category. The court said: “We offer no 
opinion on the merits . . . but it is obvious that the basic decision here re- 
quired of an arbitrator is simply whether or not there had been in existence 
a recorded time value intended by the parties to be applied to a part with 
the description of Style Y. . . The arbitrator, by finding, as plaintiff argues, 
that there was such a time value, would not be establishing or modifying a 
time value, but simply declaring that one existed.” Int’l Union of Electrical, 
Radio and Machine Workers (AFL-CIO) v. Westinghouse Electric Corp., 
169 F. Supp. 798 (W. D. Penna., Marsh, D. J.). 


WHETHER COMPANY’S NEW JOB RATING CODE COMPLIED WITH 
A PRIOR AWARD WAS HELD TO CONSTITUTE AN ARBITRABLE 
ISSUE UNDER A BROAD ARBITRATION CLAUSE COVERING “ALL 
GRIEVANCES AND OTHER DISPUTES ARISING OUT OF THE 
TERMS” OF THE AGREEMENT. The company sought arbitration but the 
union brought an action to compel the company to “validly” abide by the 
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award. The company contended that the issue of compliance should be re- 
ferred back to the arbitrator for a ruling. In refusing, the union argued that 
the company followed parts of the prior award which were themselves invalid 
since the arbitrator was not empowered to determine those issues. The court 
found that the contract required “that if the Union disagrees with the 
Company’s classification, same will constitute a ‘grievance’ . . . Clearly this 
new code set up by the Company under the arbitral award constitutes as to 
the Union a grievance, as shown by its definite opposition thereto. Same 
is also obviously a ‘dispute arising out of the terms of this agreement.’ Thus 
the parties have agreed to adjust this grievance by the grievance procedure 
set up under their collective bargaining agreement, with arbitration as its 
last step.” Aircraft Lodge 703, Int’l Assoc. of Machinists, AFL-CIO v. Curtiss- 
Wright Corp., 169 F. Supp. 837 (Hartshorne, D. J.). 


DISPUTE OVER CONTRACTING OUT OF NIGHT CLEANING HELD 
TO BE ARBITRABLE ISSUE UNDER CLAUSE COVERING “ALL DIF- 
FERENCES, DISPUTES OR GRIEVANCES BETWEEN THE PARTIES.” 
The company contended that no provision of the contract prohibited con- 
tracting out. Said the court: “It is clear, however, that here the interpretation 
of the agreement as a whole, and whether or not the acts of the company 
are in violation of the terms thereof, are matters for the arbitrator. The 
court, coming to the conclusion that there is a bona fide dispute here in these 
matters, may not delve into the merits nor rule out arbitration on the theory 
that it is possible that the arbitrator may erroneously construe the agree- 
ment or exceed his powers thereunder.” Otis Elevator Co. v. Carney, N.Y.L.J., 
December 11, 1958, p. 16, Eager, J. 


Ill. THE ENFORCEMENT OF ARBITRATION AGREEMENTS 


CLAUSE IN SUBMISSION AGREEMENT THAT ARBITRATION IS TO 
BE FINAL AND BINDING WITHOUT RIGHT OF COURT APPEAL 
HELD TO BE “SURPLUSAGE” AND WITHOUT LEGAL EFFECT ON 
AGREEMENT UNDER VIRGINIA LAW. The defendant, seeking to avoid 
an adverse award, contended that such agreements are void as against public 
policy. However, the court held that the agreement was “a submission in pais 
[referring to matters outside of court, from the French “en pays”; ed.] .. . 
used in the absence of any pending suit where parties agree to submit their 
then existing controversies to arbitration. . . Clearly the arbitration agree- 
ment in the present proceeding constitutes a submission in pais. There is no 
question of an appeal to any court and this provision, as well as that indicating 
that the award is ‘binding and conclusive’, may be disregarded as surplusage. 
A proper proceeding in equity may always be used to attack a submission 
in pais if the proof demonstrates palpable error. The provision for arbitration 
may be complete in itself without regard to any stipulation as to its binding 
effect without the right of appeal.” John W. Daniel @ Co. v. Janaf, Inc., 
169 F. Supp. 219 (E. D. Virginia, Hoffman, J.), aff'd 262 F. 2d 958 (1959). 
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COURT VACATES AWARD WHICH FOUND THAT MOTHER HAD 
VIOLATED SEPARATION AGREEMENT BY COMMENCING ACTION 
FOR SUPPORT IN DOMESTIC RELATIONS COURT, AND MATTER 
WAS REMANDED TO THE ARBITRATORS. The court said: “It must 
be deemed that by the provisions of the agreement an allocation was made 
with respect to the wife and the children. While in the enforcement of the 
agreement to the extent it measured the husband’s obligation to both, the 
mother is a proper party, nevertheless, in acting in behalf of the infants she 
is not restricted to the agreement. Nor is the obligation of the husband im- 
mune to adjudication in the Domestic Relations Court. For aught that ap- 
pears here the application made by the mother in the Domestic Relations 
Court was for the benefit of the children only. No question of abandonment 
arises in relation to the rights of the mother under the separation agreement 
and decree and the obligation of the father toward the children pursuant 
to the decree and separation must be determined in relation to the action 
taken in the Domestic Relations Court.” Garnant v. Garnant, 184 N.Y.S. 2d 
750 (Gavagan, J.). 


DEFENDANT’S UNILATERAL CANCELLATION OF DELIVERY CON- 
TRACT HELD TO PRECLUDE HIM FROM INVOKING ARBITRATION 
OF DISPUTE OVER CONTRACT TERMS. The court said: “. . . the plain 
purpose of the arbitration clause was to provide a method by which certain 
disputes between the parties should be composed and their obligations under 
the contract defined so that an unintentional breach by either might be 


avoided. The design was to preserve the contract. It was not the parties’ 
intent to submit to arbitration the right of one or the other to bring it to 
an end. Their purpose and intent were frustrated by defendant’s unilateral 
termination of the contract in advance of arbitration. By its act defendant 
waived any right it had to arbitrate the matters in dispute relating to inter- 
pretation of the contract terms.” Pisciotta v. Newspaper Enterprises, Inc., 15 
Misc. 2d 354 (Baker, J.). 


FAILURE OF UNION TO MAKE WRITTEN REQUEST FOR ARBITRA- 
TION OF DISCHARGE GRIEVANCE WITHIN TIME LIMIT SET BY 
CONTRACT HELD GROUNDS FOR STAY OF ARBITRATION DES- 
PITE UNION’S CONTENTION THAT INFORMAL PROCEDURE EN- 
GAGED IN BY THE UNION AND COMPANY CONSTITUTED A WAIV- 
ER OF PRECISE TIME REQUIREMENTS. The court said: “It is plain 
that the provisions of the contract were neither followed nor waived. It has 
repeatedly been held that where there are specific time limits for a demand 
for arbitration they bar demands thereafter (Application of Ketchum & Co., 
70 N.Y.S. 2d 476; In re Atran’s Will, 156 N.Y.S. 2d 562). The agreement 
to arbitrate is a contract and the one seeking to have the other perform must 
show that he himself has complied with its terms. Here there is no compli- 
ance. It is not for the court to say that where the parties have made careful 
and elaborate provisions these can be ignored on a plea of substantial justice. 
No such plea can justify the court in changing the terms that the parties 
have agreed to.” Mark Cross Co. v. Ellis, N.Y.L.J., December 8, 1958, p. 11, 
Steuer, J. 
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N. Y. CITY COURT CAN STAY ACTIONS PURSUANT TO SECTION 
1451 C.P.A. BUT IT DOES NOT HAVE POWER TO DIRECT AR- 
BITRATION, THE PROPER FORUM FOR SUCH DIRECTION BEING 
THE SUPREME COURT. Bendavid v. Oppenheimer G& Co., N.Y.L.J., De- 
cember 8, 1958, p. 15, Cariello, J. 


THIRD PARTY DEFENDANT IN A COURT ACTION MAY PROPERLY 
SEEK STAY PENDING ARBITRATION, THE COURT HOLDING THAT 
IF THE ISSUE IS ARBITRABLE “THEN A STAY IS IN ORDER AND 
IT MATTERS NOT THAT THE DISPUTE COMES UP BY WAY OF 
A THIRD PARTY COMPLAINT.” Dias v. De Lillo Construction Co., 181 
N.Y.S. 2d 258 (Christ, J.). 


DESPITE ABSENCE OF NO-STRIKE CLAUSE, UNION HELD TO 
HAVE VIOLATED BROAD ARBITRATION PROVISION BY STRIKING 
OVER DISCHARGE OF AN EMPLOYEE. The arbitration clause covered 
any dispute over the interpretation or application of the agreement and pro- 
vided for reference of such disputes to the General Grievance Committee for 
final determination. The court, in holding that the employer, under section 
301(a) Taft-Hartley Act, could sue for damages for breach of contract, 
reasoned that the broad grievance procedure implied that the union would 
not strike to enforce settlement of a dispute, and that the union did not 
have the right to choose the grievance procedure in one instance and resort 
toa strike in another. Gay’s Express, Inc. v. Int’l Bro. of Teamsters, Chauf- 


feurs, Warehousemen and Helpers of America, Local 404, 169 F. Supp. 834 
(Francis J. W. Ford, D.J.). 


UNION CANNOT FORCE EMPLOYER INTO SECONDARY BOYCOTT 
BY SEEKING TO ENFORCE ARBITRATION OF A HOT CARGO 
CLAUSE IN COLLECTIVE BARGAINING AGREEMENT. HOWEVER, 
COURT WILL NOT STAY ARBITRATION OF OTHER “RADIATING 
RIGHTS” UNDER A BROAD DEMAND FOR ARBITRATION. Holding 
that the decision in Local 1976, United Bro. of Carpenters and Joiners of 
America v. NLRB, 78 S. Ct. 1011, to the effect that the choice of whether 
to continue or refuse to continue business relations must be available to the 
secondary employer regardless of any private agreements, was compelling in 
this case, the court said: “In this instance, petitioner has already exercised 
its judgment not to engage in the secondary boycott. As a matter of federal 
Policy, this freedom of choice must be available to it notwithstanding the hot 
cargo clause in its agreement with respondent. Respondent, therefore, cannot 
compel through arbitration the specific performance called for in the hot 
cargo clause since it would violate the declared federal policy on this matter.” 
However, the Court opined that under the Local 1976 decision the secondary 
employer choice does not preclude other “legal radiations” affecting the par- 
ties, and therefore refused to stay other matters raised under the hot cargo 
clause, holding that any resulting award would be subject to review upon 
confirmation proceedings “in the light of the decision in Local 1976.” Appli- 


cation of Apex Lumber Corp., 179 N.Y.S. 2d 503 (Hill, J.), aff'd 183 N.YS. 
2d 697 (2d Dept.). 
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COURT WILL NOT STAY ARBITRATION SOUGHT BY DISSOLVED 
CORPORATION UNDER CONTRACT ENTERED INTO PRIOR TO 
DISSOLUTION. The Court of Appeals, reversing the Appellate Division 
decision (digested in Arb. J. 1958 p. 120) and reinstating the Special Term 
order denying a stay of arbitration (digested in Arb. J. 1958 p. 52), held 
that under General Corporation Law, sec. 29 and Stock Corporation Law, 
sec. 105(8), “dissolved stock corporation may participate in arbitration pro- 
ceedings as an incident to winding up its affairs and discharging its obli- 
gations.” It further found that the contract was completed by the stock- 
holders and that such an arrangement did not harm or prejudice the corpor- 
ation’s creditors. Thus the point that was so critical for the Appellate Di- 
vision, namely, that the assets of the corporation had been distributed to 
the stockholders, became academic to the determination of the ability of a 
dissolved corporation to arbitrate its claims. Milton L. Ehrlich, Inc. v. Unit 
Frame & Floor Corp., 5 N.Y. 2d 275, 184 N.Y.S. 2d 334 (Froessel, J.). 


UNDER VIRGINIA LAW SUBMISSION TO ARBITRATION BY THE 
PRESIDENT OF A CORPORATION FOLLOWING A BOARD OF DI- 
RECTORS’ RESOLUTION HELD NOT TO BE ULTRA VIRES AND 
BINDING UPON CORPORATION. The court said: “A resolution of its 
Board of Directors authorized the execution of the deeds of trust and notes 
[securing the alleged indebtedness to plaintiff] and specifically referred to 
[the arbitration agreement] ‘a copy of which is hereby made a part of these 
minutes; that said officers be, and hereby are, authorized and directed to 
take such actions as they may deem advisable in order to effectuate the 
purpose expressed in said agreement’. Furthermore submission to arbitration 
is in the usual course of business which clearly comes within the competency 
of a corporate president to bind the corporation.” John W. Daniel & Co., 
v. Janaf, Inc., 169 F. Supp. 219 (E. D. Virginia, Hoffman, J.), aff'd 262 
F. 2d 958 (1959). 


IN ABSENCE OF CLEAR SHOWING OF BAD FAITH BY THE UNION, 
AN INDIVIDUAL EMPLOYEE CANNOT DEMAND ARBITRATION OF 
HIS DISCHARGE WHERE THE UNION DETERMINES THAT IT WAS 
JUSTIFIED. Application of Harold E. Wright, 182 N.Y.S. 2d 102 (Nathan, 
J.). 


KENTUCKY COURT REJECTS ATTEMPT BY INDIVIDUAL EMPLOY- 
EE TO FORCE UNION AND EMPLOYER TO ARBITRATE HIS 
GRIEVANCE. The court said: “The bylaws and constitution of the union 
are interpreted as an unqualified undertaking to represent the individual's 
point of view on the grievance without regard to the interests of the entire 
membership. The proper exercise of discretion over grievances and _inter- 
pretation of the collective bargaining agreement in the interest of all its 
members is vested in the authorized representatives of the union. . . It can- 
not be said that the union executive committee discriminated against the plain- 
tiff in considering the pressing of plaintiff’s unique claim more to the detri- 
ment of the membership of the union than for the advancement of its in- 
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terest.” Renzi v. Oertel Brewing Co. & Brewery & Soft Drink Workers Local 
Union No. 20, 31 LA 565 (Jefferson County, Ky., Circuit Court, Common 
Pleas, Humphrey, J.). 


DISPUTE OVER COMPULSORY RETIREMENT OF EMPLOYEE UN- 
DER RETIREMENT PLAN HELD NOT ARBITRABLE AS DISCHARGE 
WITHOUT CAUSE UNDER SEPARATE COLLECTIVE BARGAINING 
AGREEMENT, THERE HAVING BEEN FIFTY-FOUR PRIOR RETIRE- 
MENTS OVER A PERIOD OF TWELVE YEARS WITHOUT CHAL- 
LENGE BY THE UNION OF THE COMPANY’S PROCEDURE. American 
Stores Co. v. Johnston (Deputy Trustee of Retail Clerks’ Int’l Assoc., Local 
1245), 171 F. Supp. 275 (S.D. N.Y., Bicks, D. J.). 


IV. THE ARBITRATOR 


THE FACT THAT PARTY-APPOINTED ARBITRATOR CONCURRING 
IN AWARD WAS FRIEND OF PARTY WINNING THE AWARD WAS 
INSUFFICIENT TO VACATE AWARD FOR BIAS. The court said: “Na- 
turally when the agreement gave each party the right to appoint an arbi- 
trator, each party would appoint someone in whom he had confidence.” 
Linwood v. Sherry, 183 N.Y.S. 2d 51 (Pittoni, J.). 


NEUTRAL ARBITRATOR WHO SIGNED AWARD IN WHICH ALL 
OTHERS CONCURRED NEED NOT WRITE OPINION SHOWING 
CONCURRENCE. “The third arbitrator was present in person throughout 
and took an active part in all the proceedings; he questioned all the witnesses 
and passed on the admissibility of proferred evidence. The arbitrators ap- 
pointed by the parties agreed on the result and since the arbitration clause 
provided that the decision of any two of the panel should be final, the 
third arbitrator concluded there was no need for his indicating whether or 
not he concurred. The contention that by reason thereof the third arbitrator 
abdicated the functions of his office is unsound, unless we hold that failure 
to express agreement is a renunciation of the right to dissent. The failure 
of the third arbitrator to record his opinion on the award is not tantamount 
to withdrawal—indeed he joined in signing it.” Cia de Navigacion “Julia” 


S.A. v. P. D. Marchessini @ Co., Ltd., 170 F. Supp. 214 (S. D. N.Y., 
Bicks, D. J.). 


ARBITRATOR, NOT YET PAID FOR HIS SERVICES, WHO DELIVERS 
AWARD TO PARTIES, FORFEITS LIEN FOR FEES AND ASSUMES 
ROLE OF AN ORDINARY CONTRACT CREDITOR OF THE PAR- 
TIES. Holding that an unpaid arbitrator who sought to establish a lien under 
the Lien Law of the U. S. Code against an escrow fund held by the court 
did not qualify as a lienor, the court went on to say that “the only theory 
advanced by the plaintiff by which he could claim any kind of lien is that 
he has an arbitrator’s lien. ‘The lien is a possessory one, however, and ter- 
minates if the award is relinquished by the arbitrators.’” Hegarty v. Luff, 
169 F. Supp. 873 (D. Columbia, Tamm, J.). 
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SELECTION OF AN ARBITRATOR BY PARTY’S ATTORNEY HELD 
TO BE WAIVER OF RIGHT UNDER SEC. 1458 CPA TO ASSERT 
THAT THERE IS NO ARBITRABLE DISPUTE. Petitioner sought to in- 
terpret Sec. 1458(2) CPA to mean that if there is no arbitrable issue he 
has not failed to comply with the arbitration contract. The court said: 
“What petitioner is now claiming is that because the dispute is not arbitrable, 
he has not failed to comply with the contract between the parties calling 
for arbitration. By participating in the selection of an arbitrator, petitioner 
has waived its right to assert such a claim.” Rosenbaum-Grinnell, Inc. v, 
Bart Schwartz International Textiles, Ltd., 15 Misc. 2d 450, 182 N.Y.S. 2d 
441 (Conlon, J.). 


ARBITRATORS NOT GUILTY OF MISCONDUCT IN DEMANDING 
FEES PRIOR TO RENDERING AWARD WHERE “THE PARTIES HAD 
THERETOFORE STIPULATED FOR A DETERMINATION OF THOSE 
FEES.” Linwood v. Sherry, 183 N.Y.S. 2d 51 (Pittoni, J.). 


ON A MOTION TO CONFIRM AN AWARD THE COURT MAY NOT 
CONSIDER THE EVIDENCE REFERRED TO BY THE DISSENTING 
ARBITRATOR IN HIS REPORT. Linwood v. Sherry, 178 N.Y.S. 2d 492 
(Pittoni, J.), aff'd 181 N.Y.S. 2d 772. 


V. ARBITRATION PROCEEDINGS 


COURT VACATES AWARD AND REMITS MATTER TO ARBITRA- 
TOR FOR CLARIFICATION OF CUTOFF DATE USED TO MEASURE 
THE DAMAGES FOR COUNTERCLAIM AND TO DETERMINE 
WHETHER RESPONDENT’S PAYMENTS HAD BEEN CONSIDERED 
IN COMPUTING CLAIMANT’S DAMAGES. A builder brought an arbi- 
tration proceeding to recover extras. The owner counterclaimed for damages 
due to the delay in completion. The parties stipulated a cutoff date as to 
the extras. But it was unclear as to whether the cutoff date also applied to 
the counterclaim. In affirming the order of Special Term, the Appellate Di- 
vision (2nd Dept.), said: “In our opinion the award was not, under the 
circumstances presented, ‘mutual, final and definite’ and was properly va- 
cated under subdivision 4 of section 1462 of the Civil Practice Act. We are 
also of the opinion that the Special Term did not exceed or abuse its au- 
thority in remitting the matter to the same arbitrators for a correction of 
their award, rather than directing a rehearing.” Zephyr Construction Co. v. 
Boro Hall Corp., 182 N.Y.S. 2d 946 (App. Div., 2nd Dept.). 


RULING BY CONTRACTING OFFICER BASED UPON LETTERS SUB- 
MITTED IN DISPUTE BETWEEN CONTRACTOR AND GOVERNMENT 
OVER TERMINATION OF A DEFENSE CONTRACT HELD TO BE 
FINAL AND BINDING. The contract provided that any dispute not dis- 
posed of by agreement “shall be decided by the Contracting Officer.” It 
also provided for appeal to the Secretary of the Army. The Court found 
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that “The interchange of letters attempting to settle accounts between plain- 
tiff and defendant contained full statements of charges and credits and con- 
tradictory claims of balances due.” The court further found that an appeal 
to the Secretary of the Army by the contractor had been dismissed. In up- 
holding the findings of the contracting officer, the court said: “We hold 
that the contract provision for the settlement of disputes concerning facts 
is a bald provision for deciding these factual questions. It affords a prompt 
means for adjustment of factual disputes advantageous to both parties and 
is exclusive.” Automatic Screw Products Co. v. United States, 169 F. Supp. 
951 (U. S. Court of Claims, Reed, J.). 


AWARD OF THE AIR CARRIER SYSTEM BOARD OF ADJUSTMENT 
MUST BE ENTERED AS AN ORDER BY THE BOARD TO SUPPORT 
AN ACTION TO ENFORCE ITS PROVISIONS. The court, in dismissing 
the suit by the union to compel employer to pay certain overtime allegedly 
due under an award, found that the “controlling statute (Railway Labor Act, 
45 U.S.C.A. Sec. 153) makes the entry of a Board order a condition prece- 
dent to an enforcement suit such as the instant case.” The court further 
noted that the statute provided that in the event of a dispute over the 
meaning of an award, either party could apply to the Board for clarification. 
Bates v. Northwest Airlines, Inc., 171 F. Supp. 273 (D. Minn., Donovan, 
D..3) 


COURT ORDER NOT NECESSARY TO INSTITUTE ARBITRATION 
PROCEEDINGS UNDER N. Y. CIVIL PRACTICE ACT. The court said: 
“Failure to institute the arbitration proceeding in the first instance by ap- 
plication to the court or by personal service of the notice of arbitration under 
section 1450 is not a valid ground for attack upon the award. It is not 
required in every case to commence an arbitration proceeding with a Supreme 
Court proceeding.” Kreisler-Borg Const. Co. v. Mankowski, N.Y.L.J., Novem- 
ber 18, 1958, p. 12, Benvenga, J. 


VI. THE AWARD 


AWARD BY ADJUSTMENT BOARD RESERVING QUESTION OF DAM- 
AGES FOR SUBSEQUENT DETERMINATION CONFIRMED. The court 
held that ordinarily the award must be final since the arbitrator is functus 
officio. However, in the instant case the Adjustment Board was created for 
the life of the contract. “That tribunal was given the power to make ‘all 
appropriate findings, decisions and awards’ and ‘to take or to direct the 
taking of any action which it may deem necessary or: proper to make effec- 
tive the provisions and intent hereof and to safeguard the rights of the 
several parties.’ In the court’s opinion, the language of the contract is broad 
enough to authorize the making of an award which reserved the question 
of damages for subsequent determination.” Newspaper & Mail Deliverers’ 
Union of New York and Vicinity v. American News Co., N.Y.L.J., Septem- 
ber 15, 1958, p. 5, Streit, J. 
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ARBITRATOR CANNOT EXCEED SPECIFIC CONTRACT PROVISION 
DESPITE SUBMISSION WHICH GIVES HIM POWER TO DETERMINE 
REMEDY IN THE EVENT DISCHARGE IS UNJUSTIFIED. The court 
said: “The fact that the submission authorized the arbitrator, if he found 
the discharge unjustified, to decide what the remedy should be, did not 
empower him to disregard the contractual provision that an employee found 
to have been wrongfully discharged ‘shall be reinstated with back pay for 
time lost.’” O’Rourke v. M. F. Hickey Co., N.Y.L.J., December 24, 1958, 
p. 5, Conlon, J. 


INTEREST ACCRUES FROM DATE WHEN APPEAL BOARD OF LON. 
DON CORN TRADE ASSOCIATION MADE FINAL AWARD, AND NOT 
FROM DATE OF ORIGINAL AWARD. This decision was rendered in a 
proceeding to enforce the British award. (Lower court decision digested in 
Arb. J. 1958, p. 62.) Oilcakes @ Oilseeds Trading Co. v. Sinason Teicher 
Inter-American Grain Corp., 7 A.D. 2d 977, 183 N.Y.S. 2d 838 (1st Dept.). 


COURT CONFIRMS AWARD IN FAVOR OF SHIPBUILDER WHERE 
PURCHASER FAILED TO EXERCISE RIGHT TO CANCEL CON- 
TRACT UNDER FORCE MAJEURE CLAUSE. The contract provided 
that if the vessel is delayed beyond delivery date by “reasons beyond seller's 
control . . . Buyer shall have option of cancelling this Contract.” The court 
found that the ship was not ready and the buyer did not exercise his op- 
tion. Said the court: “The majority opinion of the arbitrators concluded 
that the normal operation of this ship in the period between the contract 
of sale and the delivery date included more than one trip and because 
the ship experienced a stevedore strike, bad weather, weather damage to ship, 
etc., the delay encountered was unusual, unforeseen and unexpected.” Omnium 
Freighting Corp. v. United Steamship Corp., 15 Misc. 2d 800 (Epstein, J.). 


AWARD WHICH SETS OUT DEFINITE FORMULA IS FINAL DESPITE 
LACK OF MERE ARITHMETICAL CALCULATIONS. Respondent con- 
tended that the arbitrators erred fatally “because though unmistakably indi- 
cating the formula, they failed to oblige by doing the necessary simple arith- 
metic. Having consented to submit their disputes to arbitration the parties 
must be content with the informalities inherent in that procedure.” Cia de 
Navigacion “Julia” S.A. v. P. D. Marchessini @ Co., Ltd., 170 F. Supp. 214 
(S.D. N.Y., Bicks, D. J.). 


NEW YORK STATE COURTS HAVE AUTHORITY TO ENTERTAIN 
MOTION TO VACATE AWARD IN ARBITRATION INVOLVING 
“COMMERCE” WITHIN THE MEANING OF THE FEDERAL ARBI- 
TRATION ACT WHERE THE ARBITRATION CLAUSE PROVIDES 
THAT JUDGMENT ON THE AWARD MAY BE ENTERED IN THE 
FEDERAL COURT “OR ANY OTHER COURT OF COMPETENT JUR- 
ISDICTION IN ACCORDANCE WITH THE ARBITRATION ACTS.” 
Omnium Freighting Corp. v. United Steamship Corp., 15 Misc. 2d 800 
(Epstein, J.). 
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FEDERAL DISTRICT COURT’S ORDER VACATING AN AWARD 
HELD TO BE APPEALABLE, EVEN THOUGH ITS EFFECT WAS TO 
LEAVE IN FORCE A PRIOR ORDER DIRECTING ARBITRATION. 
Rogers v. Schering Corp., 262 F. 2d 180 (3rd Cir., Maris, J.). cert. den. 
27 U.S. Law Week 3324 (1959). 


MOTION TO CONFIRM AWARD HELD NOT TO BE COUNTERPART 
OF APPEAL IN A JUDICIAL PROCEEDING. “The award seems incon- 
sistent to the respondent because it does not completely adopt its contentions; 
but the roads to Rome are many, and the fact that the arbitrators may have 
adopted a course of their own, somewhere between the poles advanced by 
the disputants, is not sufficient basis for refusing to give effect to an other- 
wise valid award.” Cia de Navigacion “Julia” S.A. v. P. D. Marchessini G 
Co., Ltd., 170 F. Supp. 214 (S. D. N. Y., Bicks, D. J.). 


TEXAS COURT VACATES THAT PART OF AWARD WHICH REIN- 
STATED A DISCHARGED EMPLOYEE TO A LOWER POSITION AND 
GAVE HIM BACK PAY WHERE SUBMISSION TO ARBITRATION 
GAVE ARBITRATORS AUTHORITY TO DETERMINE ONLY THE IS- 
SUE OF JUST CAUSE FOR THE DISCHARGE. Guidry v. Gulf Oil 


Corp., 32 LA 7 (Texas Court of Civil Appeals, Third Supreme Judicial Dis- 
trict, Gray, J.). 


FEDERAL COURTS HAVE THE POWER UNDER SECTION 301(a) OF 
THE TAFT-HARTLEY ACT TO ENFORCE AWARDS. The court said: 
“If the United States District Courts have jurisdiction and may order com- 
pliance with the grievance arbitration provisions of a collective bargaining 
agreement, they must necessarily have jurisdiction to enforce the resulting 
awards. To hold otherwise would render the entire arbitration machinery 
merely time-consuming and useless. Authority to compel arbitration carries 
with it authority to enforce the resultant award.” A. L. Kornman Co. uv. 
Amalgamated Clothing Workers of America, 264 F. 2d 733 (U.S. Circuit 
Court of Appeals, Sixth Circuit, Cincinnati, Martin, J.). 


COURT UPHOLDS ARBITRATOR’S DECISION THAT DISCHARGE 
WAS NOT JUSTIFIED BECAUSE OF LACK OF NOTICE AND THAT 
EMPLOYEE WAS ENTITLED TO REINSTATEMENT DESPITE FIND- 
ING THAT EMPLOYEE HAD BEEN REMISS IN HIS DUTIES. The 
submission required the arbitrator to determine if discharge was justified 
and, if not justified, the appropriate relief to be applied. Said the court: 
“Although it may be that a court or another arbitrator, acting in the first 
instance, might have reached a different result, that is not pertinent at this 
time. Giving effect to all of the evidence presented, the arbitrator has found 
that the discharge was not justified. This determination was within his 
province and may not be disturbed by the court. . . It seems to me that 
when the parties entered into the arbitration agreement herein they contem- 
plated, or at least reasonably should have anticipated, that a determination 
such as the arbitrator made might result.” Bakery Drivers & Salesmen, Lo- 


cal Union 791-IBT v. Rochester Maid, Inc., 15 Misc. 2d 1066, 182 N.Y.S. 
2d 419 (Witmer, J.). 
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CALIFORNIA COURT VACATES AWARD WHICH FOUND THAT 
TEMPORARILY TRANSFERRED EMPLOYEE SHOULD RECEIVE 
WAGE RATE OF A GENERAL MACHINIST SINCE SUBMISSION Rg. 
QUESTED DETERMINATION AS TO WHETHER HE SHOULD BE 
PAID AS A LATHE AND MILL MACHINIST OR A TURRET LATHE 
MACHINIST. The court said: “The agreement between the Union and 
the Company provided in effect that when an employee in classification A is 
temporarily assigned to classification B, he shall receive the rate of pay of 
classification A, or of classification B, whichever is higher. The agreement 
did not provide that a board of arbitration can decide that while so tem- 
porarily employed in classification B, the employee shall receive the rate 
of pay of classification C (general machinist) . . . In other words the 
board attempted to add to, subtract from or modify the contract of the 
parties in excess of the powers expressly conferred upon it.” Firestone Tire 
and Rubber Co. v. United Rubber Workers of America, Local No. 100, 
AFL-CIO, 32 LA 107 (California District Court of Appeals, Second Dis 
trict, Fourt, J.). 


ACTION BROUGHT IN CONNECTICUT COURT BY EMPLOYER TO 
VACATE AN AWARD WAS PROPERLY REMOVED TO THE FEDERAL 
COURT WHICH HAS JURISDICTION UNDER SECTION 301(a) OF 
THE TAFT-HARTLEY ACT TO CONSIDER VIOLATIONS OF THE 
COLLECTIVE BARGAINING AGREEMENT. The employer contended that 
the only issue was that of vacating an award. However, the court said: 
“While at first glance there may appear to be some plausibility in the 
{employer’s] contention, further consideration leads to the conclusion that all 
of the questions here involved stem from the contract. Whether certain 
grievances arose under . . . the contract, what is meant by. . . arbitration 
under the contract and whether or not the arbitrator exceeded his powers 
are all issues arising out of the contract and whether or not the provisions 
of the contract were violated or complied with. Only an impossibly narrow 
construction of sec. 301(a) would hold this action something other than 
a suit for violation of a contract between employer and a labor organiza 
tion.” Underwood Corp. v. Local 267, Int’l Union of Electrical, Radio and 
Machine Workers, AFL-CIO, 171 F. Supp. 102 (D. Conn., Anderson, D. J.). 


REMOVAL OF MOTION TO MODIFY AWARD MADE IN CONNEC- 
TICUT STATE COURT TO FEDERAL COURT APPROVED SINCE 
COLLECTIVE BARGAINING AGREEMENTS ARE COVERED BY SEC- 
TION 301(a), TAFT-HARTLEY ACT, and under the Lincoln Mills deci- 
sion of the U. S. Supreme Court (353 U.S. 448), federal law and thus the 
Federal Arbitration Act, apply to the question of modification of awards. 
Ingraham v. Local 260, Int’! Union of Electrical, Radio and Machine Work- 
ers, AFL-CIO, 171 F. Supp. 103 (D. Conn. Anderson, D. J.). 








